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JITNEY  BUS  -  Insurance  Policies 5085 


BOND  MONEY  - 


1955  Bond  Money  may  be  Used  for 

Furnishing  Sewage  Disposal  Plant  5016 


- 

.... 





- 
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N.W.  Corner  of  Pine  &  Larkin  Streets   .  .  .   3047 


GARBAGE  - 

Number  and  Type  of  Signatures  Required  to 

Compel  Permit  to  Collect  Refuse  3025 


HOUSING  AUTHORITY  - 


Validity  of  Resolution  Ho. 3874  of  the  Board  of 
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HOUSING  AUTHORITY  -  Interpretation  of  Sec. 
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JITNEY  BUS  -  Insurance  Policies 3085 


LIABILITY  - 


Liability  of  Bayle-Lacoste  &  Company 
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Chief  of  Police 
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January  12   1959. 

SUBJECT  J  Applicability  of  the  license  tax  as  provided  in 
Ordinance  Wo.  3.04157  (amending  section  54  of 
ordinance  No.  2152,  New  Series,  to  the  owners 
or  operators  of  interurban  buses. 

jjear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  to  the  enforceability  of  the  license  tax  provision  of  Ordinance 
No.  3.04157  amending  section  54  of  Ordinance  No.  2132,  New  Series 
to  the  owners  or  operators  of  interurban  buses. 

OPINION. 

Interurban  buses  are  defined  by  section  2  of  Ordinance  No. 
5118  (New  Series)  as  vehicles  "used  for  transporting  passengers  for 
hire  over  and  along  the  public  streets  between  certain  definite 
points  or  termini, "one  within  and  the  other  without  the  limits  of 
the  City  and  County  of  Ban  Francisco" •  This  definition  covers  ve- 
hicles engaged  in  Intrastate  activity. 

The  ordinance  in  question,  by  its  all  inclusive  terms, 
means  to  cover  all  persons  owning  or  operating  public  passenger 
vehicles  in  San  Francisco,  whether  they  operate  locally  only,  or 
engage  in  interstate  or  intrastate  activity  as  well,  for  it.  provides: 

ery  person,  firm,  or  corporation  owning  or 
directly  or  indirectly  operating  any  public  passenger 
vehicle,  except  railroad  c^rs,  shall  •  *  -:;•  -::-  pay  a 
license  tax  therefor,  as  follows: 

"For  each  such  vehicle  One  (tyl.OO)  Dollar 
per  annum  ior  each  passenger  seating  capacity  of  said 
vehicle." 

To  answer  the  query  here  presented  one  must  have  an  under- 
standing of  the  historical  background  governing  the  taxation  of  motor 
buses  in  this  state  and  the  legal  effect  thereof. 

In  1915  the  problem  of  taxing;  motor  buses  was  first  pre- 
sented to  the  State  legislature  and  an  act  regulating  and  taxing  this 
new  form  of  transportation  was  passed  but  failed  to  become  a  Ihw 
t  rough  lack  of  executive  approval.   In  1923  an  act  was  passed  pro- 
viding for  a  tax  of  four  per  cent  on  gross  receipts  from  all  vehicles 
operated  for  hire  or  compensation, W ith  certain  exceptions  (Stats. 
1923,  page  70G).   The  1923  act  was  superseded  by  an  act  passed  in 
1925  (Stats.  1925,  page  033)  which  was  similar  to  the  1923  act.   The 
act  of  1925  was  anenddd  (Stats.  1927,  page  1742)  and  repealed 
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(Stats.  1927,  pftgt  1708)  by  acts  passed  in  1927.   In  1926  section 
15  was  added  to  Article  XIII  of  the  Constitution  of  the  State  of 
California  j roviding  for  a  tax  on  the  gross  receipts  of  companies 
operating;  motor  vehicles  as  common  carriers  for  compensation  between 
fixed  termini  or  over  a  regular  route,   This  constitutional  amend- 
ment provided  among  other  tilings: 

"Such  taxes  shall  be  in  lieu  of  all  otiier  taxes 
and  licenses,  state,  county  and  municipal,  tipon  the  prop- 
erty above  enumerated  of  such  companies." 

In  1933  this  constitutional  section  was  amended  by  eliminat- 
ing tho  provision*  relating  to  taxation  of  these  companies  as  well 
as  the  "in  lieu"  provisions  above  quoted;  However,  Section  15-|-  was 
added  to  the  Constitution  this  same  year  continuing  this  tax  until 
January  1,  1935.   In  1933  the  State  legislature  ,  a;;sed  the  Motor 
Vehicle  Transportation  License  Tax  Act,  which,  as  a  result  of  the 
1933  constitutional  amendment  above  mentioned,  became  the  law 

vernlng  the  taxation  of  motor  buses  immediately  thereafter,  except 
as  to  the  taxation  thereof,  which  it  did  not  control  until  January 
1,  1935.   It  provides  for  a  three  per  cent  gross  receipts  tax  and 
contains  no  "in  lieu"  provision.  As  a  matter  of  fact  It  specifically 
exempts  motor  vehicles  not  operating  on  etatehighways  from  its  provis- 
ions as  follows : 

"Section  14,   This  a   ct  shall  not  apply  to  motor 
vehicles  operated  exclusively  within  incorporated  cities 
or  towns,  nor  shall  It  apply  to  such  vehicles  operating 
between  incorporated  cities  or  towns  where  no  portion  of 
public  highway  outside  of  the  corporate  limits  of  said 
cities  or  towns  is  traversed  in  said  operations." 

And  that  exception  Is  a  proper  one  to  be  made,  for  none  of  the  revenue 
received  by  the  State  is  turned  over  to  any  local  community.   It  is 
in  effect,  therefore,  a  charge  for  the  use  of  the  state  highway,  and 
has  been  so  recognized  in  the  case  of  FOR  LINSS  v.  HILEY, 

91  Cal.  App.  Dec.  241 j  70  Pac.  (2d)  G72;  73  Pac.  (2d)  288,  where  the 
covert  said : 

"It  is  now  settled  in  California  that  the  old 
in  lieu  tax  imposed  before  January  1,  1935,  was  a 
property  tax.   Alv/ard  v.  Johnson,  208  Cal.  359,281 
lac.  389.  The  present  tax  is  a  charge  for  the  use  of 
the  highway  and  a  compensation  therefor «   In  re  -US'lI 
6  Cal.  (2d)  43j  56  Pac.  (2d)  "5TT7"" 
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The  exception  in  the?  statute  impliedly  recognizes  the 
ht  of  a  local  municipality  to  make  a  reasonable  charge  to  cover  its 
costs  of  regulation  of  such  common  carriers  as  well  as  the  use  of 
its  streets  and  roadways,  if  the  local  laws  so  permit.  This  im- 
plied authorization  is  further  substantiated  by  section  459  of  the 
Vehicle  Code  which  provides  in  part; 
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"The  provisions  of  this  division  shall  not  pr«- 
vent  local  authorities  within  the  reasonable  exercise 
of  the  police  power  from  adopting  rules  and  regulations 
bv  ordinance  or  resolution  on  the  followinr  matters: 

"(h)  Licensing  and  regulating  the  operation  of 
vehicles  for  hire. 

And  that  an  incorporated  city  sight  levy  a  license  tax  as  against 
motor  vehicles  operated  for  hire,  within  Its  boundaries,  in  addition 
to  the  tax  levied  by  the  State  without  rendering  the  State  statute 
unconstitutional  was  recognized  in  the  case  of  IN      SH,  6  Cal. 
(2d)  45,  where  the  court  said: 

"Ho  valid  complaint  can  be  made  that  the  act 
is  unconstitutional  by  virtue  of  the  fact  that  section 
14  thereof  exempts  from  its  operations  motor  vehicles 
operated  exclusively  within  incorporated  cities  or  towns 
and  also  motor  vehicles  operating  between  incorporated 
cities  or  towns  where  no  portion  of  the  public  highway 
outside  of  the  corporate  limits  of  said  cities  or  towns 
Is  traversed  in  said  operation.   Similar  provisions  in 
the  1925  and  1925  acts  were  uphold  in  Bacon  Service  Corp. 
v.  Kuss,  supra,  and  In  re  Schmolke,  svipra.  The  tax  is 
placed  upon  those  obtaining  compensation  for  the  use 
of  the  public  highways.   The  fact  that  petitioner  by 
reason  of  his  operations  upon  the  public  highways  out- 
side the  Incorporated  cities  or  towns  Is  unable  to  bring 
himself  within  the  exemption  of  said  act,  with  the  re- 
sult that  he  is  required  to  pay  a  tax  based  upon  both" 
his  operations  outside  the  incorporated  cit&es  and  towns 
and  also  within  the  cities  and  towns,  whereas  those  who 
bring  themselves  within  the  exemption  are  not  required 
to  pay  a  tax  upon  their  city  operations  is  not  fatal 
to  the  validity  of  the  act.   Some  inequalities  are  bound 
to  occur  even  in  classifications  which  are  manifestly 
fair  ana  jtist." 

There  is  nothing  in  Act  5155  (veering's  General  Law  1955 
Supp,)  Stats.  1955,  page  1512,  which  px*events  such  a  license  tax  as 
Is  here  involved,  as  the  tax  under  consideration  in  the  Statute  is 
the  license  fee  imposed  for  the  privilege  of  operating  any  vehicle 
in  this  state  and  is  based  upon  the  value  of  the  car. 

There  is  nothing;  In  my  opinion  dated  January  12  ,  1959, 
.ressed  to  the  Chief  of  iolice  on  the  ".regulation  of  lnterurban 
es"  which  prevents  such  a  license  tax  as  is  here  involved.   The 
opinion  held  certain  provisions  of  certain  ordinances  unenforceable 
as  being  in  conflict  with  Article  XII,  section  25,  of  the  Constitution 
of  the  State  of  California  and  statutes  passed  in  conformity  there- 
with, giving  to  the  Kailroad  Commission  Kill  jurisdiction  over 
common  carriers.   The  provisions  Of  the.  ordinance  there  under 
consideration  were  not  of  a  purely  "local"  nature  as  is  the  license 
tax  here  under  consideration.   It  will  bo  noted  that  Article  XII, 
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section  23,  of  the  Constitution  ox'  the  State  of  California  specifically 
provides,  that  it  shall  not  affect  the  "powers  of  control"  of  a  "local ft 
nature  which  were  then  and  had  "been  therefore  "vested  in  any  city  and 
county  or  incorporated  city  or  town" . 

There  is  no  burden  upon  interstate  commerce  in  requiring 
the  owners  or  operators  of  interurban  buses  e     d  in  interstate 
travel,  who  use  the  city  streets,  to  pay  a  license  tax  for  the 
purpose  of  regulating  such  vehicles,  as  it  is  but  a  reasonable  exer- 
cise of  the  police  power  for  the  public  good, 

BEIhTY  "AUTOMOBILES",  VOL.  6,  6.91,  note  33, 

CAN  TBASSI2  CO.  v.  CITY  OF  HLiLADELlhlA, 
18  Fed.  (2d)  991. 

A  case  strikingly  similar  to  the  issue  her©  presented,  and 
involving  state  enactments  similar  in  effect  to  our  own,  as  well 
as  ordinances  strikingly  alike  to  our  own,  is  that  of  NORTH  STAB 
LINE  v.  CITY  Q    &NB  J.  h.^S,  244  N.  W.  192.  There  the  state  unaer- 
took  to  occupy  the  whole  field  relative  to  regulating  motor  vehicles 
as  common  carriers.   The  only  exception  was  "provided,  this  act  shall 
not  apply  to  carriers  operating  exclusively  within  cities  or  villages." 

The  plaintiffs  were  common  car-iers  operating  interurban 
motorbuses  extending  into  or  through  the  city  of  Grand  Rapid* •   The 
plaintiffs  contended  certain  ordinances  of  the  city  of  Grand  Rapids 
were  Invalid,  such  as  requiring  them  to  procure  licenses  to  operate 
Interurban  buses,  requiring  each  driver  of  an  interurban  bus  to  obtain 
a  license,  etc.   In  many  of  these  particulars  the  plaintiffs  were 
upheld  in  their  contention  and  the  ordinance  was  held  to  invade  the 
field  in  which  the  state  assumed  full  supervision.  On  the  question 
of  the  enforceability  of  an  ordinance  providing  for  a  local  license 
fee  to  regulate  these  interurban  buses,  the  ooilrt  said: 

"Beyond  question  a  municipality  has  the  power  to 
exercise  reasonable  control  of  streets,  alleys,  and  p\iblic 
places  within  its  own  limits.  This  is  its  constitutional 
right,  and  in  the  exercise  thereof  it  may  enact  ordinances 
for  the  reasonable  regulation  of  .interurban  motorbuses 
provided  such  regulation  uoes  not  affect  the  business 
outside  the  municipality;  and  if  there  is  actual  super- 
vision incident  to  sxich   regulation,  the  carrier  may  be 
required  to  secure  a  license  from  the  municipality  and 
pay  a  license  fee." 

You  are  therefore  advised  that  the  license  t  ax  provision 
of  Ordinance  No.  3.04157  (amending  Section  54  of  Ordinance  No.  2132, 
New  Series)  is  enforceable  against  the  owners  or  operators  of  inter- 
urban buses,  assuming,  of  course,  that  the  t ax  is  one  for  regulation 
purposes  only,  and  the  amount  thereof  is  hot  in  excess  of  wha't 
expenses  are  entailed  incident  to  the  regulation  and  supervision 
carried  on. 

As  to  a  guide  for  matters  properly  to  be  regulated  by 
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a  city,  I  would  quote  again  from  the  case  of  KORTH  STAR  LINE  v. 
CI'TY  OF  ,  supra,  where  the  court  said: 

"But  under  the   quoted  constitutional  provisions 
the  city  of  Grand  Rapids  has  the  right  of  reasonable 
control  of  its  streets,  alleys,  ana  public  places. 
Among  matters  of  proper  and  reasonable  regulation  with- 
in its  own  confines  are  that  of  prohibiting  interurban 
buses  from  doing  an  intraclty  business,  determining 
their  routes  over  city  streets  (So.     hwav  Motorbus 
Company  v.  City  of  Lansing,  230  Mich.  146,  21s  »,   , 
79;  lied  Star  Ho  tor  Drivers1  Association  v.  Detroit, 
244  lieh  480,  221  ;.,   .  622),  regulating  the  rate  of 
speed,  requiring  observatJ on  of  traffic  signals  and 
parking  regulations,  designating  the  place  or  places 
of  receiving  and  discharging  passengers,  requiring 
reasonable  station  convenience,  etc." 


Respectfully  submitted, 


v 


1  £  COLLECTOR 


'  » 


January  25  1059. 

J  CT:    Consideration  of  bids  submitted 

after t  ime  specified  in  proposal. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  to  advise  you 
us  to  your  right  to  reject  the  latest  bid  which  was  submitted  after 
the  tine  specified  for  the  receipt  of  bids  in  your  proposal  calling 
therefor.   I  -understand  that  in  the  instant  case  the  facts  are  as 
f ollows : 

That  there  were  three  or  more  bids  submitted  under  your 
proposal  asking  for  bids  to  do  certain  work.  Under  the  proposal  the 
bids  v.ere  to  be  submitted  at  5:00  o'clock  on  a  certain  day.   When  this 
particular  hour  was  reached  the  jff icial  in  charge  of  the  meeting 
delayed  the  receipt  of  bids  until  5:15,  not  specifying  any  parti cular 
time  but  merely  announcing  that  he  had  been  advised  that  an  additional 
bid  would  be  received,   This  bid  was  received  at  approximately  5:15. 
The  bids  were  not  opened  until  after  5:15  and  upon  examination  of  the 
bids  it  developed  that  the  latest  bid  filed  was  the  lowest  one, 

0  F  I  N  I  0  N. 

Ordinarily  any  officer,  board  or  commission  calling  for  lids 
is  held  to  strict  accountability  to  comply  with  the  terms  upon  which 
the  bids  are  to  be  received.   However,  in  my  opinion  if  no  fraud  has 
been  coimnltted  the  postpoing  of  the  receipt  of  bids  for  a  brief  period 
of  ti^e  after  the  hour  specified  would  not  be  sufficient  reason  to 
refuse  a  bid  which  might  be  received  during  the  extended  period* 

I  quite  realize  that  if  bids  were  to  be  received  on  a  certain 
hour  of  a  certain  day  their  receipt  could  not  be  postponed  until  a 
future  day  and  even  possibly  could  not  be  postponed  for  an  unreasonable 
time  after  that  which  was  specified  for  the  receipt  of  bids.   However, 
on  the  other  hand,  1  can  well  realise  that  a  board  or  an  official  who 
was  charged  with  the  duty  of  receiving  bids  at  a  specified  time  might 
be  otherwise  engaged  when  that  particular  time  was  reached  and,  there- 
fore would  necessarily  have  to  postpone  the  time  of  the  receipt  of 
bids. 

In  other  words,  if  bids  were  to  be  received  at  5:00  and  a 
particular  board  or  commission  would  be  engaged  in  its  ordinary  busin- 
ess and  was  thereby  com polled  to  postpone  the  receipt  of  bids  until 
its  instant  business  was  concluded  it  would  be  permitted  to  accept 
any  bids  which  were  submitted  before  the  bids  were  considered. 

Of  course,  if  any  fraud  was  committed  by  delaying  the 
receipt  ot   opening  of  bids  there  would  be  ample  ground" for  the  body 
receiving  the  bids  to  refuse  to  receive  a  late  bid,  but  unless  such 
fraud  was  evident,  in  ray  opinion  the  receiving  board  would  have  the 
ri.  ht  to  consider  the  late  bid,  if  there  was  no  unusual  delay  in  its 
submission. 
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bndoubtedly,  your  board     it  have  declined  to  receive 
the  late  bid  in  the  instant  case  but  having  received  it  I  believe 
you  can  live  It  the  sane  consideration  that  you  would  have  given  the 
bid  if  it  was  received  v/ithin  the  specified  time.   X  base  this  conclu- 
sion on  the  case  of  Dcchthold  v.  City  ox  wauwatosa,  decided  by  the 
Supreme  Court  of  Wisconsin  and  recorded  in  Vol.  277.  II. W,  Rep,  at   ft  o 
65V,  In  which  case  the  court  said: 

"The  plaintiffs  next  contend  that,  since  the 
advertisement  for  bids  was  not  published  for  two  full 
weeks  prior  to  the  opening  of  bids,  the  .roceedings  were 
invalid.   The  statute  provides  that  the  board  of  p\ibllc 
works  shall  advertise  for  proposals  for  doing  such  work 
by  publishing  a  notice  in  the  official  newspaper  for 
such  length  of  time  as  it  nay  think  the  Interest  of  the 
city  demands,  not  less  than  once  a  week  for  two  success- 
ive weeks.   It  appears  without  dispute  that  the  first 
notice  was  published  on  June  24,  1937;  that  the  second 
notice  was  published  on  July  1st.   Strictly  speaking 
the  notice  was  published  once  during  the  week  of  June 
24  to  June  30,  and  onece  during  the  week  thereafter. 
This,  however,  in  our  opinion,  did  not  amount  to  a 
compliance  with  the  intent  of  the  statute.   We  think  it 
reasonably  clear  that  the  legislature  intended  that  a 
full  two  weeks1  publication  of  sixch  notice  be  made 
prior  to  the  opening  of  the  bids.  Bat  it  does  not  follow 
that  such  a  failure  invalidated  the  proceedings.  •  •  * 
There  is  no  suggestion  that  any  contractor  desiring  to 
bid  on  the  work  was  even  slightly  inconvenienced  by  lack  of 
time.   In  fact,  all  of  the  testimony  is  to  the  effect  that 
each  contractor  bidder  had  abundant  time  in  which  to  prepare 
his  bid  and  to  file  it  with  the  city  clerk.   There  is  no 
sug  estion  that  any  contractor  other  than  the  five  who  bid 
was  interested  in  bioding  on  the  work.  Ho  contractor  had 
any  advantage  over  the  others.   The  corporations  in  which 
the  respective  r)laintiffs  are  Interested  made  no  complaint 
before  the  bide  of  .federal  having  Corporation  was  accepted 
that  they  were  in  any  way  inconvenienced  by  the  shortness 
of  time  permitted  them  to  bid.  In   our  opinion  the  action 
of  the  board  of  public  works  in  advertising  for  proposals 
for  less  than  two  full  weeks  before  opexiing  the  bids  must 
be  considered,  unuer a  11  or  the  circumstances  of  this 
equitable  action,  as  amounting  to  a  substantial  compliance 
with  the  statute.   If  there  had  been  a  showing  that  other 
contractors  desiring  to  bid  on  the  work  had  been  denied  such 
right  because  of  the  shortness  of  the  time,  another  conclu- 
sion might  properly  have  been  reached,*  since  In  such  a  situa- 
tion the  city  would  not  have  had  the  benefit  of  bids  from 
all  contractors  desiring  to  bid  on  the  work." 
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In  view  of  the  foregoing  language  of  the  Supreme  Court  of 
Wisconsin,  I  am  of  the  opinion  that  unless  there  was  some  showing 
of  fraud  or  that  the  late  bidder  In  any  way  profited  by  delaying 
his  bid,  your  Commission  wet  justified  in  delaying  the  receipt 
of  bids  for  the  time  being.  Your  Commission,  however,  must  be 
the  Judge  as  to  whether  any  fraiid  occurred  and  if  the  late  bidder 
received  any  unfair  advantage  by  delaying  his  bid,  and  you  are 
so  advised. 


Yours  very  truly, 


CITY  Ar/!  O.a'ilY 


PUBLIC  UTILI  ION 


#1 
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February  16,  1939, 


SUBJECTS  Regarding  Affidavit  of  Birth 
of  one  hyrtle  Fox. 


Dear  Sir: 

You  have  forwarded  to  >e  a  letter  aodre3sed  to  you 
by  Mr.  Frank  harvey  and  with  his  co^a. arnica  tion  is  enclosed 
an  affidavit  purported  to  have  been  signed  by  the  father  of 
Myrtle  Fox,  to-wit,  Jacob  Friedman.     .    vey  asks  that 
this  document  be  recorded  upon  the  ground  that  its  recorda- 
tion v/ill  serve  to  perpetuate  certain  testimony.   The 
affidavit  is  signed  "Jacob  Friedman  by  his  mark".    It  is 
not  acknowledged  but  purports  to  have  been  subscribed  and 
sworn  to  before  Mas  Frank  iiarvey,  a  notary  public  of  tie 
City  and  County  of  San  Francis  co. 

OPINION. 


Section  4131  of  the  Political  Coae  provides  what 
instruments  are  entitled  to  be  recor<..ec-.    They  are  as  follow; 

"(a)  Deeds,  grants,  transfers  and  mortgages 
of  real  estate,  releases  of  mortgages,  powers 
of  attorney  to  corvey  real  estate,  and  leases 
which  have  baaa  acknowledged  or  proved. 

(b)  Ilort  .rscnal  property. 

(c)  Certificates  of  marriage  and  i^arriage  con- 
tracts. 

(d)  Wills  admitted  to  probate. 

(e)  Official  bonds. 

(f)  Notices  of  mechanics1  liens. 

(g)  Transcripts  of  judgments,  which  by  law  are 
made  liens  upon  real  estate  in  t;;i3  state. 


(h)  Hoticti  of"  attflu    .  t  upon  real  estate • 

(i)  Notice*  of  t  tdency  of  an  action  affect- 
ing real  estate,  the  title  thereto,  or  the  poss- 
ession thereof. 

(j)  Instruments  ^escribing  or  relating  to  the 
s  eparate  property  of  married  women, 

(k)  Notices  of  pre-emption  claims. 

(1)  Births  and  deaths. 

(m)  Certified  copies  of  decrees  and  judgments 
of  courts  of  record;  and 

(n)  S\xch  other  writings  as  are  required  or 
permitted  by  law  to  be  recorded." 

There  is  nothing  in  the  law  which  provides  for  an 
affidavit  of  birth  to  be  recorded.   As  a  matter  of  fact, 
tijere  can  be  no  purpose  in  recording  this  instrument  in  San 
Francisco  any  more  than  there  would  be  in  recording  it  in 
the  County  Becorcer ' s  Office  of  any  other  county  in  the 
several  states  in  the  United  States.    It  applies  primarily 
to  something  whieh  occurred  in  Baltimore,  Maryland,  and  if 
it  is  entitled  to  recordation  any  place  at  all  it  would  be 
in  tliiit  city  for  the  reason  that  It  lias  to  do  with  statis- 
tical data  which  is  pertinent  only  to  the  city  of  Baltimore. 
Should  it  be  recorded  there  a  certified  copy  of  that  record 
will  serve  its  purpose  in  any  place  in  the  United  States, 

Furthermore,  your  attention  is  directed  to  Section 
14.  of  the  Civil  Code  of  California  w'.JLch  proviu.es  tlxat, 
while  a  signature  includes  the  nark  of  a  person  who  cannot 
write,  before  it  can  be  acknowledged  before  a  notary  public 
or  serve  as  the  signature  to  any  sworn  statement  it  must  be 
witnessed  by  two  persons  who  xaust  subscribe  their  own  names 
as  witnesses  thereto. 

Tie  re  are  no  witnesses  to  the  signature  of  Jacob 
Friedman  except  insofar  as   r.  -arvey's  signature  as  a  notary 
public  might  be  considered  as  one  witness  to  the  signature. 
Furthermore,  if  tnis  affidavit  Is  to  be  used  for  the  purpose 
of  perpetuating  the  testimony  or  any  person  or  persons  who 
might  be  now   qualified  to  testify  as  tc  tiw  ~irth  of  iljrtlG 
Fox,  there  is  a  well  defined  ..ethod  laid  down  in  our  Code  of 


February  23#  1939. 

SUBJECT*  Law  In  Effect  when  Injury  Happens  Controls 
the  .Ights  of  the  Member  under  Retirement 
Act.  Injuries  stiffered  beyond  statutory 
Period  cannot  be  Considered  in  Passing  on 
Problem  whether  the  Member  Died  in  Perform- 
ance of  Duty.  (Patrick  Joseph  LlcAuliffe 
Petition.) 

Gentlemen; 

At  t:ie  present  time   i   ■    ending  before  your  board  a 
petition  of  Mary  Josephine  k'cAullffe  for  the  payment  to  ner  of  a  ninth- 
ly allowance  on  account  of  the  death  of  her  husband,  Patrick  Joseph 
McAuliffe,  a  MUfflVitT  of  ih*  San  Francisco  Police  Department,  9  dcvi 
death  is  alaiflBd  to  -lave  resulted  from  injury   received  in  the  perform- 
ance of  duty. 

Due  to  the  fact  that  one  of  the  incidents  to  which  the  death 
of  said  police  officer  is  attributed  occurred  on  May  3,  1932,  you  re- 
quest my  opinion  as  to  whether  that  experience  may  be  considered, 
particularly  when  the  record  before  your  body  shows  that  as  a  result 
of  such  Injury  the  officer  wa3  absent  from  duty  for  five  days,  return- 
ing to  duty  at  the  end  of  that  period  and  continued  to  perform  his 
duties  until  death  except  for  occasional  absences. 

It  is  further  stated  In  your  letter  of  January  25,  1939,  that 
on  May  3,  1932,  Mr.  McAuliffe  was  a  member  of  the  Retirement  System 
under  Section  166  of  the  Charter;  that  effective  January  1,  1936,  he 
exercised  the  option  provided  in  subdivision  (h)  of  Section  166,  to 
be  a  member  of  the  said  Retirement  System  under  Section  160  of  the 
Charter,  which  made  him  subject,  of  course,  to  the  retirement  ordinance 
adopted  by  the  Board  of  Supervisors. 

OFiHIOa* 

It  lias  been  the  law  in  this  state  for  a  period  of  .ears  that 
the  law  in  effect  when  the  contingency  happens  iueasures  the  rights  of 
the  individual  to  the  pension. 

O'DEA  v.  COUK,  176  Cal.  656, 

KLBSGS  v.  BOARD  OF  P .  I  COMM., 

79  Cal.  Apo.  171, 
CAS't-.KLY  v.  CITY  OP  OAKLAND, 

6  Cal.  (2d)  66. 


The  episode  before  via  for  a  present  ruling  happened  on  May 
3,  1932,  when  the  Charter,  In  subdivision  (c),  Section  166,  provided: 

"The  family  of  any  member  of  the  department  who 
ay  be  killed  or  Injured  while  In  the  performance  of  hie 
duties,  and  who  shall  have  been  continuously  incapacitat- 
ed from  the  performance  of  any  duties  and  who  shall  have 
died  as  the  result  of  such  Injury,  shall  receive  the 
following  benefits  »  *  «  '«-•" 

I'Ton  the  facts  enumerated  in  your  communication  it  is  gather- 
ed that  the  decedent  was  disabled  for  a  short  time,  after  which  he  re- 
turned to  Ids  engagement  as  a  police  officer.  Thus  it  is  obvious 
that  tills  incident  of  more  than  six  years  before  cannot  be  considered- 
by  you. 

The  fact  that  the  foregoing  subsection  was  amended  and  rat- 
ified by  the  Legislature  on  hay  17,  1935,  providing  for  a  period  of 
three  years  to  be  a  limitation  on  the  time  between  receipt  of  injury 
and  death,  does  not  alter  the  above  determination  because  of  the 
date  of  the  injury,  which  occurred  when  the  quoted  language  was  in 
operation. 

Truly  enough  the  terms  of  the  ordinance  in  effect  at  the 
feint  of  the  death  stated  that  "if  such  member  be  a  member  under 
Sections  168  or  171  of  the  Charter,  and  if  such  death,  In  the  opinion 
of  the  hetirement  Board  be  the  result  of  bodily  injury  sustained  while 
In  trie  performance  of  duty  •  *  «'•" 

Nevertheless,  such  a  provision  in  paragraph  (2),  subsection 
(b),  Section  61,  of  hill  TTo.  1125,  would  have  no  bearing  on  our  in- 
stant problem  but  must  apply  to  events  happening  a'ter  the  passage 
of  the  legislation.  This  is  predicated  upon  the  proposition  of  law 
that  acts  of  the  legislature  "nave  only  a  prospective  operation  unless 
especially  provided  to  possess  a  retroactive  effect. 

In  view  of  what  lias  been  said  hereinabove,  I  am  enforced  to 
inform  you  that  the  experience  of  the  decedent  on  fifty  3,  1932,  cannot 
be  entertained  by  you  in  passing  upon  the  petition  on  file,  but  any 
Incident  suffered  by  the  decedent  in  the  performance  of  his  duties 
as  a  police  officer  from  a  time  three  years  before  lis  death  up  to 
the  date  of  death,  that  is,  from  June  24,  1035  up  to  June  24,  1938, 
may  be  considered  by  you  for  the  Indicated  purpose. 

Respectfully  submitted, 

Retirement  Board  CITY  ATTORNEY 


February  &*»  15>S9. 


SUB  J  CI:  Character  of  California  Aeadesjy 
of  Sciences  Museum  Ii     en 
Gate  Park. 


Dear  Sir: 

Xou  have  ao.  vised  is©  that  the  California  A^adessy 
of  Sciences  has  ssad©  application  tc    fetal  works  Progress 
Administration  to  be  included  as  a  part  of  the  project 
proposal    ana  you  ask  that  I  acvlse  you  to  •tat  extent 
Acadexsy  is   a  part  of  the  sainieipal  government  of  the  City 
and  County  of  Boa  Francisco. 


The  California  Aeadeay  of  Sciences  was  i 
">pril  4,  .  incorporate*-  on  June  87th  oj 

year,   and  again  ineorpor-  January  16,   lb71,  and  on 

.  ehruary  24th  of   the  se^ie  year,        I  have  before  He   the 

.stitution  •  Acadeniy  as  aswn&ett  to  April  26,   1330. 

Section  2  of  Article  I  of  the  Constitution  reacts  as    :oilows» 

"Sec.  2.        The  object  of  this  Corporation  Is 
the  presto  tior;  of  Science.        It  shall  have  power  to 
aequire  and  maintain  a  i:useun  and  a  Library?      to 
acquire,  holo   ana  convey  real  estate  rem  *r 

property |  to  endow  or  assist  research  in  any  depart- 
ment of  science  j  to  receive  anu  a*.  .:.ter  donatio  as 
having  for  tbeir  object  the  advance,  i  science { 

to  hold  meetings  m  -t  lectures?     to  publi 

istribute  documents   portai&l&g   to  science;      and 
to  transact  any  business  pertinent  to  an  Acadeiay  of 
Sciences «* 

Saction   1  of  Article   III  provides  as  follows! 

"Section  1.       The   business  affairs  of  the 
Acade&y  shall  be  js&naged  by  a  hoard  of  Trustees 
consisting  of  seven  members  including  t-:-e  President 
and  Treasurer  ©ho  siusil  be  ex-offici©  washers.       The 
Trustees  &ust  be  elected  fro  corporate  laember- 

ship  of  the  Academy.        (fee  Trustee -shall  be  elected 
annually  at  the  Annual  I  '.lection,  for  a  te?m  of  five 
years,   In  the  manner  set  forth  in  Article  IV,   See t ion* 
2   to  4." 
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BMbfe  Pi    tlm  people  of   she   city,   the     ftsagftKeafc*   i  .h-.« 
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Aquaria;:.  La   is  « 
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w«vert  in  vie*  of    ., 
in  •  aseuns   ope;:-  g   &«aj  . 

becaiae  the  property  o;  City  &&  §m  the/  ser&  ereetad, 

it  amy  truthfully  be  said  that   the  City  is     akinf,  a  vc 
subatanti  cedeisy  V  ..'  free 

.     . 
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is  cte  ,    opom  .quarL; 

well  r-s   vith   th*  of  its    two  HMMttMft,    - --c-3  practically 


-•   — 


receive   its  principal   au.  c   revenue    f..r  w^en 

we  take  into  <  ,  for  the 

Aquarium  hi  ...  ....  by   tite 

,    I   Lolitc     ^   ese  two  i  f^r  i  9   tlie 

to  cover  i  I  ..;en&» 

iturte   Id  H&X&sh  _'k. 

question  is  also  ■  as  to  what  control 

the  City  has  over  I  6 iala  e  Academy,  c  answer 

in  this  ease  mist  be  thst    t  fcrol  t. 

electi  t  ol'  officials  except  insofar  ai 

Lp  in  the  AcaO.ei.ty  is  (  p         .^ner^iiy  t.    tlia  citizens 
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Aca&esay  is  net  an  all-controlling  feature.        In  say 
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and  belctg  . -.aln  tailed  ,,  of  it  s  public  without 

c  j.i  :©  on  SBunieipal  property,   am  is  a  proper  subject  for 
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March  5,    1939 


SUBJECT:      1933   Bond  tfoney  may  be  used,  for 

furnishing;   sewage  disposal  plant. 

Dear  Sir: 

You  have  requested  me  for  an  opinion  as  to  whether 
it  is  a  proper  charge  to  make  against  the  1933  Sewer  Bond 
Fund  for  the  payment  of  certain  office  furniture  to  be  used 
in  the  sewage  disposal  plant  now  nearing  completion  and 
located  in  Golden  Gate  Park,  and  also  the  cost  of  two  2|  ton 
special  trucks  to  be  used  exclusively  in  the  operation  of 
the  plant. 

OPINION 

Ordinance  Ho.  12.1223,  calling  the  election  for 
the  authorization  to  issue  $2, 025,000  of  general  obligation 
bonds,  provides,  among  other  things,  for  constructing  new 
sewers  in  various  sections  throughout  the  city,  rebuilding 
existing  sewers,  and  "the  construction  of  structures  *•#• 
for  sewage  disposal  purposes. 

The  sewage  disposal  plant  located  in  Golden  Gate 
Park  and  practically  completed  and  ready  for  operation,  re- 
quires that  certain  furniture  be  installed  therein.   This 
plant  must  be  continually  taken  care  of  and  observations 
made  by  the  superintendent  and  other  employees  throughout 
each  24  hours  as  to  the  functioning  of  the  plant.  This  in- 
cludes the  observation  of  the  capacity,  the  proper  operation 
of  the  machinery  contained  in  the  structure,  and  the  result 
of  these  observations  placed  on  proper  charts  and  forms. 
Consequently,  desks,  chairs,  files  and  other  office  equipment 
are  essential. 

Further  you  have  requested  that  two  2^-  ton  special 
trucks  be  purchased  fcr  use  in  connection  with  this  sewage 
disposal  plant. 

As  I  understand  the  facts,  the  operation  of  this 
machinery  results  in  the  production  of  sludge,  which  in  turn 
must  be  removed  continuously  from  the  plant  to  a  point  where 
the  same  is  to  be  dumped,  and  that  chemicals  and  other  sup- 
plies are  required  to  be  brought  to  the  plant.   Obviously 
the  trucks  requested  are  necessary  equipment  and  part  of 
the  sewage  disposal  plant  itself,  as  without  the  said  trucks 
the  plant  may  not  operate. 

The  legal  question  presented  is  whether  the  cost 
of  the  furnishings  and  trucks  may  be  paid  out  of  the  1933 
Sewer  Bond  Fund. 
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A  diligent  search  has  been  made  for  a  case  that 
would  definitely  meet  the  facts  as  presented  by  the  queries 
submitted  by  vou.   I  have  been  unable  to  find  a  case  direct- 
ly la  point j  however,  HENDRICKS  v.  SCHOOL  DIST.  NO.  1,  10  Pac. 
(2d)  970  compels  me  to  rench  the  conclusion  hereinafter  stated. 
In  the  case  cited,  a  taxpayer  sought  to  prevent  a  school  dis- 
trict from  using  bond  funds  for  the  purpose  of  furnishing 
a  school  house  which  in  tairn  had  been  paid  for  out  of  the  same 
fund  that  the  furniture  was  sought  to  be  paid  for. 

There  is  an  ambiguity  in  two  statutes  conferring  the 
power  to  erect  and  furnish  school  houses  which  need  not  be 
gone  into  for  the  purposes  of  this  opinion. 

The  Hendricks  case  held  that  "power  to  erect  a 
school  house  should  ordinarily,  doubtless,  be  held  to  in- 
clude power  to  put  into  it  the  necessary  equipment,  such 
as  desks,  boards,  etc.,  just  as  much  so  as  a  heating  plant." 
I'any  cases  are  referred  to  in  the  opinion  and  one  particular 
reference  I  deem  particularly  apt  to  the  facts  presented  is 
that  from  the  case  of  HUDGINS  v.  SCHOOL  DISTRICT,  278  S.  .. 
769,  and  is  as  follows: 

"  it  appears  that  the  power  granted  to  a 
school  district  w&s  for  the  erection  of 
buildings,  without  referring  to  furniture 
or  equipment.  The  court  in  that  case,  too, 
held  that  the  power  to  erect  s.  building 
includes  the  power  to  equip  it,  saying: 
fIt  has  often  been  held  here  and  elsewhere, 
not  only  in  the  construction  of  statutes, 
but  Constitutions,  that  they  should  be  so 
construed  si  to  aid  and  effectuate  the  pur- 
pose of  their  adoption.   This  beneficent 
and  wholesome  rule  would  cease  to  be  ap- 
plicable If  the  section  be  construed  as 
contended  by  appellants.   It  would  authorize 
the  erection  of  a  building,  but  leave  It 
empty  as  the  House  of  Usher,  and  thue 
defeat  the  purpose  of  its  erection.1" 

The  fact  that  the  word  or  one  of  similar  import  to  that  of 
"equipment"  was  not  used  in  the  ordinance  calling  the  election, 
does  not  deter  the  charges  sought  to  be  made  against  the  bond 
fund  for  the  furnishings  and  equipment  as  outlined  above,  as 
in ^ the  case  of  BOARD  OF  OOMMISSIOBERS  v.  C.   .  'ALONE,  101 
S.E.  552,  the  use  of  this  word  whs  held  to  be  surplusage  and 
there  the  power  to  erect  a  school  building  carried  with,  it 
the  power  to  furnish  the  same  with  seats  and  desks  for  the 
pupils  attending. 

If  this  plant  were  in  operation  and  equipment  such 
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as  you  have  described  was  sought  to  be  purchased  from  the 
bond  fund  I  would  be  forced  to  conclude  you  would  not  be 
entitled  to  have  the  cost  of  the  same  charged  against  the 
1933  Bond  fund;  however,  this  is  not  the  case  and  the  plant 
is  not  as  yet  fully  completed.   As  the  voters  expressed 
their  desire  to  erect  "structures"  for  sewage  disposal 
purposes  and  as  you  have  pointed  out  the  necessity  for  the 
items  specified,  it  is  my  opinion  that  the  cost  of  the 
furniture  and  the  trucks  is  properly  chargeable  against 
the  1933  Bond  Fund,  a  s  without  them  your  sewage  structures 
would  be  useless,  and  the  intention  was  that  you  should 
erect  and  put  into  operation  this  sewage  disposal  plant. 

Yovirs  truly, 

JOHN  J.  0' TOOLE,  City  Attorney 

By  


PUBLIC  UTILITIES  COUNSEL 


CITY  ENGINEER 
cc  Controller 

(2) 


• 


•©fa     7       19:-    . 

►  .    located  In 

sfc • 

an: 

■Is  will  acknowledge   receipt   of  ; our     '    B    nt    co;  fornication 
as   follows  I 

"Your  opinion  ia    respectfully  requested  as    to  whether  or 
fat    : ieaj 
re   tlnj     of   rooms 


not    i:  t      es.  Lai   Districts,    p:.  -  used   fe 

i  either  with    seals   or  without? 


«t  the  outset  it    .met  be  elei  plj   \m  eretood  that  ;.';:;      Lug 
s  are  not   permitted  In  First  Residential   districts.  e 

'ticui-ri;-     lentioned   in   Fart   II,  ,      eetion  5  of   the 

ban  is co  Municipal    GedS    (  teen  as  Section  3  of  Ordinance 

.   5464)   arc  permitted  in  any  First   Sssldential  district.     rh.a  query 
seated   resolves   Itself  down   to   the  proposition  or   whether  a 
•single  family  dwelling1    (whlefe  is  &  in  a  First    -es'  al 

*-.rict)    loses   t!  Is   status  ott  or   two   is   ri  t,   with  or 

D     "d, 
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family  9i    the  \  ■  taking  the    beardere*" 

In  Buckley   v.   haldwlp,    2'.-:,    i.    V.   S.    29©|    the   court   recognized 


as   a  one   family  occupancy,    a    ione  where   the   sc-t  Moor  was   rented 

Ho  several  imr.iarried  and  unrelated  young  women.' 

Anci   In   ^It.?    of  y.  pact  sg   -.  .   Snow,    20b  .....-•.    1      ,       ie   court 
I  r.iid  oven  a  coll  roritj  7T ':'  u    T-  My  dwelling  .' 

You  are,   therefore,    advisd  a  room   or   two   oj"   a    'sin   le 

My  dwelling  '              e  rented  out,   with  or  without  board,    in 

sated   in   a                                fcial  district,  j';rc   the  raMn  use   of  the 

hovsc   Is   Its   occupancy  by    lui    j ".'a  -I.  the   reaTTnp*  auu  ;^hore   the 
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J    CT:      Police    I  .a  on  electric 

.. p '    -  -      is  , 


en: 


La  w.'ll  acknowledge  receipt  of  ;<our  '   .on 

wherein  you  state    :                            l  State  koto  ociutlon  has 

bee                   ted  to  exclusively  handle    '             ic   si  c'                               e 
..sed   by   the                                         9                              •    o,    in  ac    .  :ueh  as    K 

only                                       ...terial   furnished,             I        n  let   of  erect:!- 
the   si   na   a                       or     ~ost   of  maintenance   ;  ■--.:. 

Association,   end    the  city  not  ar.  You  further 

state   '  ;hafc  on  all  these   .                                         on  »ai  ted  to     i.  ce 

its    D#S«A»A,                 ia.                 -}\x  state  that   in  placing  ar-  or 

electric  t   p©  "vitop"    i            ,            h  are   fee  d  ai'ter 

ction  bj   the   Dap              t  of               >icity  of   the  and    County 

of  !               .        -co,   you  have   specified  that    •  "  ia  of 

Of  Sa                .'..sco  be   placed  -con   rather  time 

the      .  ..A,A,  Inaignla,                           'oction  has  ^eto, 

■u   ask   lor  an  opinion  as   to  the   right  of  the   Police 

it   insipnia  to     ■  ed  on  these    'electric'  a  I      6 

Section  35  of  the   Charter  of  the    Slfey  anc   County  of  San 
irancisco   provides   in  .art   I  -lows: 

•-ice   c  a   shall  be   the   successors   in 

the  poiice  animal  I  s  i  e  in 
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the  1  i        ion  and  use   of   traffic   control   novices   icr 
thai  .  ose." 

It  will  thus   be  noted  full  trity  and  responsibility 

for  the   location   a    -      r      ei  ie    control  L  ifHI  n  placed 

In  the  hands  of  the  poll.  >n. 


i    community 
Co  •  Pssion  to   co  .  ,    on   the   other  hand,    feel  tar 
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ic   qxmv  .seated  .involves   a   rtu-stlon  of  policy   on  a 
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•-?reoi   must   therefore   r«»t  in  the  sound  discretion  or  the  iolice 
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March  0,  1939. 

SUBJECT:  Assessment  of  Property  on 
Treasure  Island, 

Dear  air: 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows : 

"In  viev7  of  the  amendment  to  Article  13  of  the  State 
Constitution,  approved  by  the  people  of  the  State  November 
8,  1933,  adding  Section  1.6,  exempting  from  taxation  certain 
property  on  Treasxire  Island,  I  would  very  much  appreciate  an 
opinion  from  you  as  to  whether  or  not  there  is  any  real  or 
personal  property  located  on  Treasure  Island  which  is  taxable 
by  this  office  as  of  12  o'clock  noon,  March  6,  1933. 

"I  am  enclosing  herewith  a  copy  of  my  letter  to  the 
position  officials,  and  would  like  to  have  an  opinion  from 
you  as  soon  as  possible  so  that  I  may  have  the  benefit  of  your 
interpretation  of  the  above  Constitutional  amendment." 

OhIHION 

Article  XIII,  Section  1.6,  of  the  State  Constitution  provides 
as  follows: 

"No  tax,  license  fee  or  charge  of  any  kind  or  char- 
acter shall  ever  be  levied  or  assessed  or  charged  against 
any  property  of  the  San  Francisco  Bay  Exposition,  a  nonprofit 
corporation  organized  under  the  laws  of  the  State  of  California 
on  the  twenty-fourth  day  of  July,  1934,  sponsoring  the  Golden 
Gate  International  imposition  at  the  City  and  County  of  San 
Francisco  in  1939,  or  against  any  property  used  as  an  exhibit 
in  s  aid  exposition,  while  being  used  or  exhibited  in  connect- 
ion therewith." 

You  will  note  from  an  examination  of  the  foregoing  section 
that  this  provision  includes  only  pro  erty  of  the  San  Francisco' Bay 
Exposition  and  "property  used  as  an  exhibit  In  said  exposition,  while 
being  used  or  exhibited  in  connection  therewith" .   The  constitutional 
provision  was  evidently  passed  3olely  with  the  intent  of  exempting 
certain  specified  property  and  not  all  property.   The  provision  is 
not  broad  enough,  for  example,  to  cover  property  located  on  the  G-ayway 
unless  owned  by  the  San  Francisco  Bay  Exposition, 'nor  other  property 
owned  by  concessionaires  and  not  used  as  exhibits,  such  by  way  of 
example  as  restaurants,  equipment  of  hot  dog  stands,  etc. 


#2 

This  office  Is  not  In  a  position  to  make  an  extensive  survey 
of  all  of  the  various  properties  located  on  Treastire  Island.   Under 
the  laws  of  the  State  of  California  this  is  the  duty  of  the  city  and 
coxinty  assessor,  who  should  make  a  survey  of  all  of  the  property  lo- 
cated on  Treasure  Island  so  as  to  distinguish  "between  the  property 
that  is  assessable  and  that  which  Is  not  assessable. 

Respectfully  submitted, 


CITY  ATTORNEY 
Assessor 
City  Hall 
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rch  13    ... 

:    bat  constitutes  i  ant  -  ttpe»  which 

interest  is  allowed* 

Gentlemen : 

:_1  aclnov.  /cent   i            ti  eat  ion 

In  v.'r                          r  to  a  jui  the  City  In  the 

of  O'Kane  v,    01  ty  and   Conn:.  iclsce,                              os   two   . 

(1)    the     >rincipal  lnda                s  and   (8)   an  itfl       •  eat  up  to  V 

>f   judgment*     Xoa  ask     or  a  oi  as   to  whether  the  la--al  inter- 
est t                sr   la    to          /aid  only  on               >i      Lpal    '      6   feedneas,    or  on 
the    co  i   incd   Items   s>f   (1)  -                 •             '"est   as                     ated, 
for  which  judgment  waa           »red# 

-    £    i    J    1    0    X 

;-)t  as  re;    A   In  the  case  referred  to  consists  of 
the  combined  Items  of  (1)  principal,  1        ts  and  (?)   Interest  up 
to  the  date  of  judgment*   It  is  the  a       9  emeu      those  two 
ita   ,    ch  constitutes  the  judgment,  $bat  the  statute  rives  interest 
on  at  the  rate  mi         . 

Ihis  was  re  co         bhe  Supremo  Sourt  of  ear*  -  -ate  in  t. 
case  of  oscus  v.  ;:-ohllf;t  173  Gal .  0o7,     •  the  eourtsal<  : 

"it  was  proper  that  . o,  the  judgment  Interest  due 

■lor  therete  s      be  ad  ul 

and  that  the  a    ate  amount  ahoul<     safter 

•aw  In  too1  est." 

^       in  In  the   case  of  Troy  v.   Troy.    12V    Oal.    I ■  ■  .  .    ■     9,    ,.-e 
ol  our  Appellate   Court  aa    '•     :  """ 

"It  Is  t  he  or.  oiee  in   O&llf  to 

state  the  tawoat  of  the  ul  and  tl  tt 

of  the  1  at  an;:  .;  e    '      MP  ed 

"    is.  la  and    interest 

on  that   ju       tent  runs  at   seven   per  cent." 

ai  '        ont  as  rendered  in 

s   ease,      snsletlng  &  if  the   (I)  principal  and 

st    to  d ate  of   ,  1 ,   i 

frate  of   seven  per  cent. 

Bpeetful]  tied. 


' 
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March   14   1939. 

Si  J  CT:  In  re  Appointment  of  Officer  In  the 
Police  department  who  prior  to  his 
examination  as  ai  eligible  had  been 
co  mitted  to  a  state  institution 
i'or  the  Insane. 

jntlenen: 

I  am  in  receipt  of  year  communication  wherein  ;  on  submit 
me  the  following  state  of  facts: 

The  Civil  Service  Commission,  upon  ;  our  requisition  for 
'  eli;  loles  for  patrolmen  in  your  department,  certified  to  you  a  person 
who  at  the  tine  of  his  certification  was  entitled  to  he  certified  for 
the  position.   In  due  progress  the  person  certified  was  a  ointed  to 
the  position  of  patrolman  in  your  department.   Subsequently,  and  before 
his  probationary  period  had  been  completed,  your  department  ascertained 
that  the  particular  individual  so  certified  had,  prior  to  the  examina- 
tion held  by  the  Civil  Service  Co   Lesion,  been  committed  to  a  state 
institution  for  treatment  for  a  mental  disorder.   I  further  understand 
that  on  January  19,  1938,  this  particular  individual  was  discharged 
irora  the  institution  by  the  medical  superintendent  thereof  upon  the 
yround  that  he  had  recovered  from  the  mental  disorder  from  which  he 
suffering,  and  that  a  copy  of  the  discharge  v/as,  on  January  19, 
1938,  and  prior  to  the  date  that  the  applicant  participated  In  the 
examination, filed  with  the  director  of  institutions. 

I  further  understand  that  since  the  discharge  of  this 
particular  individual  there  has  been  no  recurrence  of  the  mental  con- 
dition for  which  he  was  co  omitted  and t hat  the  actual  period  of  confine- 
ment in  the  state  institution  was  of  very  short  duration,  and  that  the 
deranged  mental  condition  was  temporary  rather  than  of  a  permanent 
character. 

I  further  understand  that  when  this  particular  Individual 
made  his  application  to  participate  in  the  examination  he  did  not  make 
known  to  the  Civil  Service  Commission  the  fact  that  he  had  been  committed 
to  a  state  institution  for  the  mental  disorder  mentioned.   I  further 
understand  that  upon  your  ascertaining  the  above  mentioned  facts  that 
you  permitted  this  particular  individual  to  relinquish  his  position  in 

ur  department  and  his  name  has  been  returned  to  the  list  of  eligible! 
to  be  re-certified  by  the  Civil  Service  Commission  only  upon  your  re- 
quest and  that  you  now  ask  that  if  ho  should  be  re-certified  to  you 
lor  appointment  may  he  be  reappointed  to  his  position. 

0  P  I  H  I  0  H 

Persons  are  committed  to  a  state  hospital  for  the  treatment 
of  a  mental  disorder  only  upon  the  order  of  the  Superior  Court  and  then 
only  after  competent  experts  have  made  an  examination  as  to  the  mental 
condition  of  the  patient. 


See  Section  5055,  Welfare  and  Institutions  Code.   This 
section  --oes  into  ;  Teat  detail  as  to  vvhat  the  report  of  the  expert*  must 
contain.   It  covers  a  wide  field,  and  after  the  iud/;;e  of  the  court,  a  fter 
examining  the  report, is  of  the  opinion  that  the  person  examined  13  men- 
tally deranged  he  p.ay  commit  the  person  to  a  state  institution  for  treat- 
ment • 

The  Supreme  Court  of  this  State  in  the  case  of  People  v. 
Willard,  150  Cal.  545,  has  said: 


said: 


"The  fact  that  he  was  committed  to  the  as^.  lum, 
did  not  establish  the  fact  that  he  was  insane 
at  all." 

In  the     :i'se    of   hello   r  v.    Cochran,    87    Cal.    192,    the   same    coitrt 


"The  order  of  commitment  is  not  conclusive 
evidence  against  the  plaintiff  of  his  insanity 
at  any  time." 

As  I  h  reinbefore  indicated  the  patient,  alter  a  short  period 
of  time,  was  discharged  as  cured  by  the  medical  superintendent,  a  copy 
of  wlii  ch  discharge  was  in  cue  II  e  filed  with  the  director  of  Ins  titrations 

Section  6720  of  the  Welfare  and  Institutions  Code  vests  in 
^;rlntendcnt  of  any  state  hospital  the  right  to  discharge  any 
fctient  who,  in  his  judgment,  has  recovered,  the  discharge  to  be  effective 
on  the  filing  of  a  written  certificate  with  the  blrector  of  Institutions 
certif  ing  that  the  patient  .has  recovered, 

Section  5729  provides: 

"-hen  any  person  is  discharged  as  recovered  from 
a  state  hospital  a  copy  of  the  certificate  of 
disehar-e,  duly  certified  by  any  officer  of  the 
bepartment  of  Institutions,  may  be  filed  with 
the  Clerk  of  the  Superior  Court  of  the  co\3.nty 
from  which  the  person  was  committed.   The  clerk 
shall  record  the  same  in  a  book  kept  for  that 
purpose  and  such  certified  copy  of  such  certifi- 
cate and  the  record  of  the  seme  shall  have  the 
same  legal  effect  as  the  original  and  if  no 

ardlan  has  been  appointed  for  such  person  the 
certificate  of  discharge  and  duly  certified  cop- 
ies thereof  shall  have  the  same  legal  force  and 
effect  as  the  jiidgment  of  restoration  to  capacity." 

In  the  instant  case  no  -nardian  over  the  particular  individual 
involved  was  ever  appointed  and,  therefore, 'the  certificate  of  restora- 
tion filed  with  the  clork  of  the  Superior  Court  of  this  City  and  County 
has  restored  the  individual  to  capacity.   Authority  is  not  necessary 
to  sustain  the  fact  that  the  Superior  Court  1ms  lull  power  to  restore 
one  who  has  been  adjudged  incompetent,  to  capacity.   As  a  matter  of  fact, 
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there  la  no  more  reason  for  saying  that  a  person  who  has  been  committed 
to  an  institution  for  mental  care  and  who  has  been  discharged  as  cured 
is  any  more  ill  than  a  person  who  might  be  in  a  hospital  for  any  bodily 
disease,  and  the  certificate  of  discharge  is  prima  facie  evidence  that 
the  person  no  longer  suiters  from  the  disease  for  which  he  was  committed, 
and  therefore  the  person  so  dischav     s  not  prohibited  by  reason  of 

-■evious  commitment  irom  serving  as  a  police  officer  to  any  greater 
extent  than  he  would  be  in  serving  in  any  other  public  employment,  and 
if,  in  your  opinion  the  particular  individual  involved  has  recovered 
irom  his  ailment  you  are  justified  in  ai     ,or  his  rc-certification 
should  there  be  a  place  of  employment  for  him. 

bowever,  in  view  of  the  history  02  this  particular  individual 
in  my  opinion  you  should  make  due  investigation  as  to  the  fact  that 
his  recovery  has  been  complete  and  is  not  of  a  recurrent  character.   I 
rive  you  this  advice  for  the  reason  that  I  believe  ;ou  are  much  in  the 

s  position  as  a  judge  of  the  court  who  ti  b.t  restore  a  person  to 
competency,  for  it  was  said  by  a  district  Court  of  Appeals  in  the  case 
of  P state  of  bes  Granges,  102  Gal  App.  at  page  592 

"It  is  the  duty  of  the  court  to  zealously  guard 
the  property  or  a  person  who  has  been  declared 
to  be  insane  or  incompetent  ana,  tipon  a  : proceed- 
ing to  restore  such  person  to  capacity,  to  require 
proof  not  only  of  said  person's  sanity,  but  also 
of  his  ability  to  take  care  of  his  property,  and 
that  he  is  not  likely  to  be  deceived  or  imposed 
upon  by  artful  or  designing  persons."/ 

lou  are  the  juage  of  the  facts  to  be  determined  in  this  case 
I  advise  you  that  the  prior  determination  of  an  unsoundness  of  mind 
is  not  controlling  and  that  you  should  look  rather  to  the  subsequent 
history  of  tlxe  individual,  and  should  you  determine  that  that  history 
with  the  conditions  which  led  to  the  c  m  litaent  of  the  individual  to 
a  state  institution  are  not  likely  to  recur,  in  my  opinion  you  would  be 
justified  in  reappointing  him, 

You  have  not  advised  me  as  to  what  action  the  Civil  Service 
Commission  desirea  to  take  on  account  of  the  failure   of  the  person 
mentioned  to  acquaint  that  body  with  his      ous  hist  ■-'"i,     however,  I 
may  state  that  any  ruling  which  that  Commission  had  on  the  subject  may, 
by  appropriate  action  be  waived. 

Respectfully  submitted, 


#!  

CITY  AT'TOPMEY 
to : 

Chief  of  Police, 

Civil  Service  Commission 

Eneas   J.   Kane 


3025 


.rch  17,    1339. 

.    ;CT:  Lity  of  .  ayle-Laeoste  &  Company  dicier 

it  Inspection  revision  or  Municipal 

.he   (Part  :::.,       p->ter  v,  Section  533, 
.1    ..ode). 

Gentlemen: 

-ill  Ksknti  a  receipt  of  your  recent  rcpuest  for  an 

ilon  as  to  the  liability  of  ...  ple-Lacoste  any, 

•under    .  action  fee    /revisions   of  iurt  II,   Cha.pt er  V,   Section 

>D  of  1  uiioipal    .oC.o  of   t:..e   City  a.  by  of  San  I'rauci^co.      In 

tonmection  \.  ess   e  £94  by  this  firm,   joxx  :  bate   In   parti 


—   —   —   —  »        9         —  +         *  -  —  «r        *■  —     -  -    _  _         -  —  -  -  __ 

are  aroces  sod  in  order  to      fehes  edible  and  fit  for 
human  consumption, 

lant  is  \a\der  daily  inspection  ©J       at 
Inspection  hvision.  FtST thornore ,  ■       able  ..roducts 
aoattsmlate   L  .  h  i  o  dtwt  m  uaeir  to        -     hured 
under  the  supervision  of  cctor,  so  that  the 

;diblo  product         :.ed  for  industrial  purposes." 


vctlon  530,  supra,  of  -  he,   rovidos  in  part: 

h  cos  anui  Oharr;es_.   hor  t  - .    r-ose  of  meetinc. 
and.  provhh'     p  the  cost  of  I     i  -  action  and  examin- 
ation        for  in  1     .I' tide,  trie  following  fees 

be  tv      Hector  of  the  eitj  and  county: 

"(a)   ill  persons,  firms  and  cor  i  .ions  killing, 
dressing  and  making  ready  for   ,  at  in  i  ,e  City  and 

Bttty  af         .isoo  any  of  the  animals  mentioned  in 
Section  53G  of  this  Article  shall  :ay  the  sura  of  One    (1/) 

ondred  (100)  pounds  of  trie  neat  of 
said  i    i  Is  as  weighed  after  said  i    .Is  have  been  Hied 
and     .  ed;  ..rovided.  am  jaonthly  0  8    -id 

all  not  be  less  than  Jes  ($10.00)  Dollars. 

"(b)  ,  firm,  or  corporation  in  the  City 

and  County   ..        3d  see  mamifaeturing  and  offering 
:cat  food  prod-acts  Shall         ual  In- 
action foe  of  Fifty  ($50*00)  .ollars  per  pear      ." 


.:■■   difference  between  subdivisions  (a)  and  (b)  of  section 
536,  STjprtU  Is  ado  clear  "by  the      \itions  of  "meat"  and  "neat  food 
products"  In  Oection  535,  supra,  which  11  as  follows: 

"HlH  terra  'meat*  as  used  In  this  Article  Shall  • 
an  the  edible  part  of  the  carcass  of  any  cattle,  calf, 
sheep,  I&nib,  poat  or  swine  which  la  not      - .ctaired, 
cured,  snokod,  . rocessod  or  otherwise  treated." 

"'heat  t  aafci'    aaefi  la  -  '..,  abide 

sliall   -  JQ  KB   .rticle  of  food,  or  any  article  which 
enters  Into  the  ec    Ltlon  of  food  for  human  oonsuzap- 
tion  which     .rived  or  -   ared  in  whole  or  in  part 
from  any  oortion  of  the  carcass  of  any  of  the  anlnal3 

ntloned  In  section  535  of  this  Article,  If  such 
oortion  Is  alii  *  a  considerable  or  definite  portion 
of  the  article,  except  such  articles  as  : .'.oat  juices 
or  neat  extract:.       .re  only  for  medical  urposes 
and  are  advertised  only  to  the  medical  profession." 

oovision  550b  of  the  r.nnicipal  Code  (supra)  covers  a  "pro- 
fa  alng    -'l&nt"  such  as  you  state  Is  bei-      ducted  by  O'ayle-Lacoste 

.  ;  .   Inspection  and  examination  of  the  "neat  food  products" 
so    ,,    offered  for  sale' or  exposed  within  l    '-ty  and  County  of  ;oan 
francioco  h  I  la    0   angr,  arc  required  by  ...eeti  on  556  of  tho  Municipal 
Code  (section  and  chapter  ■     ove).   There  is  no  question  of  any 
double  taxation  horc  involved  as,  although  all  the  carcasses  purchased 
by  tills  cor:  _rchasod  from  companies  in  San  Iranciseo  that 

pay  for  inspection  and  examination  tinder  lection  553a,  supra,  the  ex- 
amination t     '.stained  by  these  other  companies  does  not  include  any 
ation  of  tbc  portion  of  the  carcasses  purchased  by  Bayle-Lacoste 
p      ay.   Ohe  only  tines  these  portions  of  the  carcasses  are  exav.- 
ined  are  whan  they  arc  at  the  .  joste    :  -pany, 

;  and  the  only  fees"  paid  for      examination  are  those  which  nay  bo 
Id  by  I-aylc-Lacosto       ay. 

You  are  therefore  I     9&   that  haylo-Lncocte       sny  is 
|  liable  to  pay  for  the  cost       action  and  examination  furnished 

then  as  provided  for  in  Part  IX,  Chapter  V,  Section  530  (b)  of  the 
.0  of  the  ounty  of  San  Francisco, 

Respectfully      ~  0  .'., 

artr.ient  of  Public  Ileal th  0ITlr 

#10 
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March  17,  193©. 


Tt     Are  ielinqueut  Redemption  Fen&ltles 
collectible  in  a  Case  of  Bankruptcy? 

Dear  Sin 

This  will  acknowledge  receipt  of  your  recent  request 
Tor  an  opinion  a*  follows* 

*A  trustee  for  a  bankrupt's  estate  where  there 
are  delinquent  taxes  on  reel  property  has  requested 
a  figure  for  re-  of  s&io   property,   but  aeci.'-es 

to  pay   the  usual  penalties   clai  ot  uei  it 

aac   rauesiption  penalties  are  not  collectible   in  the 
ease  ci  bankruptcy  but   that  interest  is  collectible 
at  the  rste  of  seven  per  cent  per  annum  frcm  the  ft 
of  delinquency   to  the  date  of  payment. 

"Also  what,   if  any,   effect  would  the   c  ,:  vc; 

by  tort  to  the  state  prior  to  bankruptcy 
i_ave  ■  exac  lection  eg  penalties?" 


IOM 


^e  office     f  the  Attorney  General    of  -bate  of 

Cell  la  has  rendered  an  opinion  on  the  very  queries  here 

presented,  in  a  co nuni cation  fi  lice  addressed  to  the 

Honorable  Kay  X*.  Riley,  dated  July  b,    i-333.        After  a   thor- 
and  independent  analysis   of   the  law  pertaining  to  the  subject 
satter  of   these  queries,  d  ayselil     in  full  accord  with  the 

views  &s  expressed  in  the  Attorney  -iiencral's  opinion,   a  copy 
of  which  opinion  1  at;*  attaching  hereto  ihr  infarction. 

In  the   11 '-ht    |   creof,   ymi  are   therefore-.   s^viaed   that 
where  a  trustee  for  a  .'s  eatate  desires   t  oen.  p 

property  fro-a  a  sale   to  the   State  for  delinquent    taxes, 
upon  which  property  ognnce^wes  r.sr*e  by  deed  prior   to^ 

baiijcruptc^,   as  Che  Be  tcy  court  &i  os  Jurisdiction  over 

said  property   :.  ack   of   jflMMBltilon  oi'  a  ^eed  sad  no  delin- 

quency we  r  -penalties  are  collectible  in  bankruptcy, 

only  interest^  in  grichcHaes   v^clcl  he    collectible   at  the  rate  of 
seven  per  cent  i>er  annua  fro..  of  aell-.quoncy   to    the 

dhto  yt.  .Pft^^^tjt,       '  (In "addition,  of   course,   to   the  delinquent 
taxr s. ) 

On  the  other    «.■-.-<  ,   were  t   <  .eve  aco 
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title  to  sale  property  by  deed  prior  to  the  bankruptcy,  then 
the  bankruptcy  court  would  not  have  obtained  jurisdiction 
over  said  property,  aid.  the  delinquency  and  redemption  penaltii 
would  have  been  collectible. 


Yours  very  tru3y  , 


CI'IY  /  "  "'""." 


The  Controller 
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::an  Francisco,  July  15,  1933* 

orable  Ray  L»  Riley, 
trcller,  , 

Sacramento,  California. 

Dear  Sin 

I  have  received  your  letter  of  June  23rd  in  which 

you  request  ay  opinion  in  x^espect  t->    tiue  following  questional 

"1,        In  the  case  of  a  redemption  from  a 
sale    to  the   State  for  delinquent   taxes, 

jald  the  bankrupt  pay  tne  delinquency  penalties, 
redemption  penalties  and  Interest  at  fjl  per  annum, 
or  only  tore  a  b  at   J%  per   anrima? 

"2.        If  interest  ia  chargeable,  will  the  one 
per  cent  per  month  provided  by  Chapter  612  statu tea 
1933  apply? 

"3.        Do  bankruptcy  proceedings   stay   tue  3ale   at 
public  auction,  ox        I   deed  to   the  State  of  the  property 
of  a  bankrupt  at    the   eviration  oj  \vo   year   periout" 

In  connection  witu  question  Ho,   3  you    ask  two  further 

question*  whicn  ;;.ay  be   stated  as  follows: 

(4)  Where  property  "solu  to    tne  State"   in  1928 
is  to  be  advertiser  on  th£«  year's  Addenda  list   823 

3 old  at  public   auction,    as   provided  in  Section   3771-a 
of  tne  Political  Coue,  are  such  proceedings  to   ^e 
halted  because   the  property  is  held  by   an  estate  which 
is   In  bankruptcy? 

(5)  Where  property  has  h&en  .  ftld    uo    .  .e  State 
pursuant    to  Section  3771-a  and  deed  issued   to  the  State 
pursuant  to   Section  3785,   and  where  application  has   oeen 
made  to   the  State  Controller  for  sale  under  .Section  3897 
may  this  property  be   ~o  sold  altho  it  is  held  by  a 
Receiver  appointed  by  a  Federal  Court? 

Since  you  refer  to  Section  3397,  I  assume  the  facts 
to  be  as  above  stated,  namely,  that  the  State  lias  already  re- 
ceived a  deed  for   this  property. 


• 


■ 
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These  questions  will  be  considered  in  the  order  above 

given  j 

(1)   I.oe  general  rule  now  appeal's  to  be  that  taxes 
are  to  be  paid  in  full  including  simple  interest  up  to  the  date 

of  payment,  but  not  penalties, 

Remington  p     htruptey,  Third  tuition,  Section 
2789  (1932  Supplement  to  Vol,  G); 

.  York  v.  Jeraawit,  265  U.S.  493; 

Swart  s;  v.  J     r,  194  XI. S.  441; 

bay ton  v.   Standard.  £42  I.    .    :       ; 

united  States  v.   ChJJLds,   £66   U.S.   304. 

Section  57- j   of  the  !  s-'tcy  Act  reaca  as  f oil owe x 

"Debts   9*ing   to   the  United  States,   a  State,    a 
county,   a  district,    or  a   municipal I   ,  or 

forfeiture   snail  not  Lc  glXowed,   except   for  the  B& 

of  the  pecuniary  loss   sustained  feg    the  act,    transaction 
or  proceeding  out   of  which  the  penalty  or  forfeiture 
arose,   with  reasonable   auh  actual  east*  occasioned 
thereby  and  such  interest  as  ;..ay  have  accrued,   thereon 
according   to    law." 

BjHM  there  is  an  express  prohibition  t  the 

allowance  &t   IHWltlPM,    except  for  the  amount  of   the  "pecuniary 
loss",   but  also  express  permission   fee   allow  "such  interest  as 
may  have  accrued"   on   the  hebt  &o  la^. 

In  view  of    th  visions  of  said  Section   5V-j   and  in 

view  of  tue  Jers&wit   case,  it  is  ay  opinion  fcja&tn  delinquency 

redemption  penalties   are  r  Ilectible   in  the  case  of 

bankruptcy,    but    that   Interest  is    collectible   I  |     rate  of  7 

per   cent  per  annua  from  the   date  of  delinquency  to   the  date  of 
payment. 
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(2)  The  an   per    cent  per  month  provided  for   in 
Section  3S17  as  amended  by  Chapter  612,    Statutes  1933,   is  des- 
ignated as  a  "penalty"   mB&  in  ray  opinion  is  not  collectible. 

(3)  The  filing  of  apetition   in  bankruptcy  is  an 
assertion  by  true  bankruptcy  court  of   jurisdiction   ana  operates 
as  an  attachment  upon  all  property  in  the   control  of    the  bank- 
rupt and  also   as  a  caveat  soft  injunction. 

ile  vesta  la  trustee  for   creditors,  upon  his 

appoiiiteitnt  and  qualification,   but  then  relates  back   to  the   date 
of   the  bankrupts  adjudication. 

Remington  on  i^akruptcy,    oecs.,   1376-80; 

Bankruptcy  Act,    oec.    70    (a); 

Cadd  v«  Dawson   i  <?rs,   291   .  ea.  327. 

A   tax  sale  held  after   fehfl    bazUqrupte?  court  has 
obtained  custody,   and  without  leave  of  uhe  c.irt,   is   invalid 
anu   the   pur chaser  gets  no  title. 

>  .  m  i.gton   on  ha;  h ruptcy ,   Sec.   2364 ; 
uytori   v.   ^tanarc,   241    u.o,    588] 

Re  Tajl or.    14&   U.S.   164; 

In  re  .Epstei....,   18  a. .:.n.  89,   II  I  .   48, 

in  view  of    3m   $»*tgfi>l&g  it  is  .ay  opinion  that  unless 
leave  of   the   court  is   first  obtained  the  tax  collector   should 
not  at'*e::;pt   to   proceeu   w&ifo  a  sale  of   one  property  after   the 
bankruptcy  court  has   obtained   jurifuiictl.     .        In   such  a  case 
it   ia   pi*opor,   of  course,    for  the  tax  c<  ileetor  to   file  a 
claim  with  the  Referee   in  ;tey  (sending  the   trustee  a 
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copy)  so  that  the  clai.;  Tor   taxes  will  be  brought  to    the  atten- 
tion  oi"  the    court. 

It  has  been  held  that    taxes  are  not  "debts"   ana 
are   that  no  f  onsal  proof  of  clain  is  required,   It  being 
the  duty  c.    &•  trustee    to  ascertain  what   taxes  are  clue  and  to 
secure  authority  tc 

?.feii .^:ton  on  .ptc;yt   etattiaxu  o-_7,   2808,  2043; 

Standard  v.   Day  tor;,    Z\  .    441;    241    d.3.    588; 

In  re  Kallek,   147   Fed.   27€; 

In  re  De  Anr-.       \  ,    36  Fee.    (2d)   21.  . 

f»illf|itfWil   tr  fail    to   search  out   the    taxes  and 

proceed  to  distribute   fehs  assets  leaving  t:.        B&44  unpaid.        To 
avoid  this    result   it  Is   acvisable   either  to   Tile   a  ..I   olalsi 

or  tom  MM   ota.t-.r-     a  .  er  to  br.  atte-    I        of 

the   referee   and  trustee. 

(o)     Your  letter   indicates   taat   the   state  is   already 
o-sner  oi  -.Id  be  no  sale 

of  It  ui     -         oction  36o7. 

If  the  State  acquired  such  title   prior  to  the  receiver- 
,    It  is  aiy  opinion  no  title   or    juris  die  tier;  vested  in  the 
receiver  in  respect  to    It   and  that  the   state    -.iay  proceed  to   sell 
it  u  i  in  Sectlo     3    ;7* 

vever,  if    the  facts  are  that   the  receiver  easie  into 
possession  of   the  property  before   a  deed  «?as  issued  to  the  state 
pursuant  action   3735,    then  the    BS  ivt   %  ich  ap^oi^ted  the 

receiver  has  jurisdiction,    the  deed  to   the    state  being  invalid 
under   the   authorities   above   cite*.  . 

In   th  latter  ev«nt   J*.  w«"1rt   be  ft£vi«&bl«   to  file  a 
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claiia  with  the  receiver  or  otherwise   to   call  the  matter   to  Ills 
attention  with  a   re<*uest  th?:t  the  taxes  be  the  property 

recie  o -led. 

In  this   Instance  permission  of  the   court   to  proceed 
with  the   sale  might  be  obtaiae    .  atter  should  be   taken 

up  with    the  receiver* 

Ifoere  property  in  •  iptcy  or  receivership  Is   subject 

to  a  state   lion  for    taxes,    the    trustee  or  receiver  may  sell   the 
sa-.ie  free  of    the  lien,  but  In  that   event   the  lien  attaches   to 
the  proceecj. 

Van  Uuffel  v.    iiarkelrode,    234  U.S.    225. 
m  practice  of  this  office  has     ..        and  still  is 
to  file  foraal  clai*,   in  bankruptcy  or  receivership  proceedings, 
whenever  it   is   fc.  to    our  attention   that   taxes  are  due   to 

the  State  and  unpaid.  W©  ask  that  the  clai:i  be  allowed  as  a 
preferred  claim,  anu  practically  always  this  is  done.  W*  do 
not   take  an;.'    chances   thrt  the    trustee   In  ruptcy  or    the 

oeiver  o  taxes   ROf  fail   to  ;.i. 

Very  truly  yours, 

.    S.  WEB1-,   1  ey  General 

--7 

puty 
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I  arch  22,    1939. 

BUBJ&CTj  Number  and  type  of  signatures 
required  to  co.  el  ;or  it  to 
collect  refuse* 

Gentlemen: 

This  office  is  in  receix>t  of  your  request  for  an  opinion,  as 
follows : 

"The  following  is  a  sutsinary  of  findings  as  result 
of  Investigation  of  petition  for  permit  to  collect  refuse 
In  Route  Number  4  filed  by  the  Kennedy  Garbage  Removal 
Company* 

"Petition  contained  126  signatures,  total  refuse 
service  users  on  route,  553,  twenty  per  cent  of  which 
equals  110* 

"The  above  figures  would  indicate  tixat  the  necess- 
ary twenty  per  cent  had  been  obtained,  Many  of  these  sig- 
natures, however,  do  not  maintain  actual  refuse  collection 
service*  aste  paper  I  ,aving  a  commercial  value  is  collect- 
ed in  many  instances*  Our  inspectors  report  that  71  prem- 
ises have  for  disposal  waste  ;aper,  building  material, 
wooden  boxes,  and  floor  sweepings,  and  55  have  garbage* 

"Accerdirgto  these  figures,  the  r®titlon  actually 
contains  only  55  signatures  of  actual  refuse  service  users, 
which  is  only  one- half  of  the  required  twenty  per  cent* 
Consequently,  this  is  insufficient. 


"The  applicant  is  already  collecting  from  71  prem- 
ises mentioned,  and  is  aware  of  the  fact  that  it  is  not 
necessary  to  have  a  permit  so  to  do*  The  applicant  may 
continue  to  collect  this  type  of  utaterial  from  these  build- 
ings* 

"The  Kennedy  Garbage  Removal  Company  already  maln- 
tains  eight  peraits  to  collect  refuse,  but  has  and  is 
already  collecting  in  two  or  three  of  these  routes*  There 
is  ample  opportunity  for  business  in  these  districts*  It 
may  be  noted  that  the  petitions  submitted  only  cover  a 
particular  section  of  the  route,  and  the  contemplated  add- 
itional permit  will  serve  no  purpose  In  the  ro&tter  of 
service  to  all  residents  in  the  district* 

"It  is  recommended  tiiat  the  City  Attorney  be  re- 
quested to  advise  as  to  whether  tills  permit  be  denied  or 
granted  in  view  of  the  Information  contained  herein." 


m 


OPINION 


Section  4  of  the  hefuse,  Collection  and  hlsposal  ordinance 
of  the  City  and  County  of  San  Francisco  provides, among  other  thin  s, 
as  follows: 

Hl'he  Director  of  Public  health  sliall  grant  such 
application  for  a  er.JLt,  but  ra&y  refuse  the  same  when  the 

already  adequately  served  by  a  licensed 
An  application  for  a  permit  must  be 
i.  o  said  Director  of  Public  health, 
Director  to  grant  the  same, 
said  application  for  a  route 


route  proposed  is 
refuse  collector. 

••ranted,  however, 
and  It   Is  iuandatory  on  said 
wh«n  It  shall  appear   in  any 
or  routes  by  a  person,   firm  or  corporation,  that  twenty 
per  cent   or  more   of  tne  householders,  business  men,   apart- 
ment house   owners,  hotel  keepers,   institutions,    or  resi* 


refuse 

T 


to  do  so, 
they  have 
refuse  collector 

rout." 


service,  and 
ave  signed  a 
stated  that  they 

who  is 
il'iat  inadequate 


dents  in  said  route  or  rovtes,  using 

pay! 17  for  same,  or  obligated 

petition  or  contract  In  vhieh 

are  inadequately  served  by  any 

then  co3.1ectl.   rofi  se  OH  said 

service  is  herein  defined  as  the  failure,  on  the  part  of 

any  refuse  collector  to  properly  collect  refuse  on  said 

route,  or  the  ->vercharging  f°r  the  collection  of  same, 

or  for  insolence  towards  persons  whose  refuse  has  been 

collected,  ov  the  collection  by  any  refuse  collector 

whose  license  has  been  revoked  as  provided  in  section  9 

hereof." 


An  answer  to  the  f  xiestion  contained  in  your  request  requires 
the  construction  of  the  ahove  portion  of  the  ordinance  with  the  end 
in  view  of  determining  whether  the  language  therein  used  "that  twenty 
per  cent  or  wore  of  the  householders  *  *  *  using  refuse  service,  and 
paying  for  same  or  obligated  to  do  so  have  fH'od  "a  petition  o'F'contract 
in  which  they  have  stated  they  are  inadequately  serviced  hy  any  refuse 
collector  who  is  then  collecting  refuse  on  said  route",  refers  to  and 
Includes  (a)  persons  who  accumulate  refuse  having  a  commercial  value; 
or  (b)  solely  persons  accumulating  refuse  having  a  non-commercial 
value. 

In  determining  this  question,  consideration  must  be  given 
to  the  language  of  - 


(a)  Section  1  of  the  ordinance,  which  is  as  follows: 


#3 

"section  1.  The  term  'refuse1  as  used  in  tils 
ordinance  shall  be  taken  to  mean  all  waste  and  discarded 
Kiaterials  from  dwelling  places,  households,  apartment 
houses,  stores,  office  buildings,  restaurants,  hotels, 
Institutions  and  all  commercial  establishments,  including 
waste  or  discarded  food,  anltial  and  vegetable  matter  from 
all  kitchens  thereof,  waste  paper,  cans,  t lass,  ashes, 
and  boxes  and  cuttings  from  trees,  lawns  and  gardens." 

and 

(b)  The  first  paragraph  of  Section  4,  which  is  as  follows: 

"Section  4.  It  shall  be  unlawful  for  any  person, 
firm  or  corporation,  other  than  a  refuse  collector  licensed 
by  the  -irector  of  Public  health  as  in  this  ordinance  pro- 
vided, to  transport  tiirough  trie  streets  of  the  City  and 
County  of  San  Francisco  any  refuse  as  in  this  ordinance 
defined,  or  to  collect  or  to  dispose  of  the  same,  except 
waste  paper,  or  other  refuse  having  a  cohere lal  value* 
It  Is  provided,  however,  that  a  license  for  a  refuse 
collector,  as  provided  in  section  8  hereof,  shall  be 
distinguished  from  a  permit  to  operate,  in  the  City  and 
County  of  San  Francisco  on  a  certain  designated  route, 
as  hereinafter  provided." 

I  ;\ave  reached  the  conclusion  thst  Section  1  cannot  be  used 
as  the  definition  of  the  term  "refuse"  each  time  that  that  term  Is 
used  In  the  ordinance  without  inconsistencies  and  ambiguities  which 
defeat  the  very  purpose  of  the  legislation. 

In  construing  the  provisions  of  Section  4,  when  read  in  the 
light  of  the  entire  ordinance,  it  is  apparent  tie  whole  subject 
xuatter  of  the  section  relates  to  the  single  matter  of  rranting  or 
denying  pen  Its  to  transport  non-cossaerolal  refuse  through  the 
streets  of  San  Francisco. 

It  is  further  manifest  that  the  Director  of  Public  health 
is  without  jurisdiction  to  interfere  with  the  contractual  rights 
of  any  person  to  dispose  of  commercial  reftxse  or  to  transport  the 
same  through  the  streets  of  San  Francisco. 

The  last  paragraph  of  Section  4,  as  follows: 

"Persons,  firms  or  corporations  desiring  to 
transport  through  the  streots  of  the  City  and  County 
of  San  Francisco  only  waste  paper  or  other  refuse  having 
a  commercial  value,  and  to  collect  and  dispose  of  same 
need  not  obtain  a  permit  therefor  under  the  provisions 
of  this  ordinance  from  the  Director  of  Public  health 
as  for  the  collection  of  other  refuse." 
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is  so  specific  that  there  can  be  no  question  that  the  application  for 
th©  permit  in  question  is  solely  to  transport  non-coBiruercial  refuse. 

I  tm$   therefore,  of  the  opinion  that  unless  it  appears  in 
dication  pending  before  you  tViat  twenty  per  cent  of  the 
persons  using  ( non- c oiauer c ial )  refuse  service,  and  raying  for  the 
sa-.e,  or  obligated  to  do  so,  have  signed  a  petition  or  contract  In 
which  they  lave  stated  that  they  are  Inadequately  served  by  any 
refuse  collector  who  is  then  collecting  refuse  on  said  route,  it  is 
your  duty  to  deny  the  application. 

In  reachii-  this  eons!  sion,  I  have  applied  the  rule  that 
where  tv/o  constructions  are  possible,  one  leading  to  an  absurd  re- 
sult a  !      thor  leading  to  fehe  obvious  result  intended  by  the 
legislature,  the  latter  should  be  chosen. 

>PLE  v.  \  CO., 

204  Cal.  2B6, 
oO  COR.  JuR.  995, 

CH  v.  BOABD   '     ■ ;  ■   I  .  D.  CO., 

79  Cal.  A.pn.  171, 
snum   v.  hi'., 

44  Cal.  Apn.  64, 

v.  3A        .IGli   B.  2s  T.  CO., 

45  Cal.  Apn.  47, 
KAhARY  v.  CITY         0, 

20  Cal.  App.  91, 
KAR^KAbL  v.  FOOTS, 
81  Cal.  Apo.  98. 

The  teru  "refuse"  as  vsed  in  section  5  of  the  ordinance 
clearly  does  not  Intend  to  include  co^.ercial  refuse. 

a  v/ord  "refxise"  when  v.sed  In  the  fourth  paragraph  of 
section  4  as  folios:  "Any  person  •  *  *  desiring  to  transport 
through  the  streets     *  any  refuse  as  herein  defined  •  *  ■  snail 

lication,  etc.",  clearly  rebates  to  non-cociruercial  refuse 
only. 

I'e s  pec  t full  y  s utgal t ted , 


CITY  ATTORNEY 
Director  of  Public  T'ealth 
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March  27,  1959. 

SCTi  Changing  Name  of  Cameron  Alloy, 
a  Privately  Owned  Cul-de-sac,  to 
Old  Chinatown  street. 

Gentlemen: 

is  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  to  the  right  of  'r.  c-eo.  Chow  to  clmnge  the  name  of  Cameron 
Alley  (an  alleged  privately  owned  cul-de-sac)  to  Old  Chinatown  Street. 
As  bearing  on  this  inquiry  you  give  the  father  following  facts j 

(1)  Access  to  this  cul-d©-sac  is  ad.  directly  from  Washington 
street,  and  has  been  so  had  for  over  twenty- five  years  past. 

(2)  The  name  of  this  cul-de-sac  was  changed  from  "Church 
Alley"  to  "Cameron  Alley"  by  Ordinance  Be*  988  adopted  December  8, 
1909,  by  the  Board  of  Btipervisors  of  the  city  and  County  of  San  iran- 
clsco. 

(3)  No  further  change  of  name  was  ever  made  or  consented 

to  by  the  hoard  of  Supervisors  of  the  City  and  County  of  San  Francisco 
or  any  other  municipal  body.  The  information  forming  the  basis  of  this 
inquiry,  you  received  tiirough  a  cos^i.unlcatlon  from  the  Postal  Depart- 
ment of  the  United  states,  notifying  your  department  that  a  Mr.  Ceo. 
Chow  was  changing  the  name  of  "Cameron  Alley"  to  "Old  Chinatown  Street" 
and  had  directed  all  mail  addressed  to  "Cameron  Alley"  to  be  forwarded 
to  the  new  name  of  "Old  Chinatown  Street". 

OFIT7I0N 


It  ajroears  that  by  ordinance  the  name  of  this  cul-de-sac  was 
changed  from  "Church  Alley"  to  "Cameron  Alley"  in  the  year  1909.  That 
the  supervisors  had  authority  to,  and  did  validly  pass  this  ordinance, 
tin  at  be  presumed.   (IIOWIKS  v.  CUIJAND  rKRCANTIIE  tkVKDRY  CO.,  218  Cal. 
130). 

"Alleys"  like  "streets"  may  be  public  or  private  -  the  main 
distinction  between  the  two  usually  being  in  regard  to  their  width. 
(4  McanXLAN,  Municipal  Corporations,  sec.  1389,  page  17).  while  no 
attempt  will  be  here  ,.iade  to  determine  whether  this  "alley"  be  public 
or  private,  it  is  interesting  to  note,  in  passing,  a  statement  In  the 
text  at  page  18,  4  MGtiUILLAJJ'a  Municipal  Corporation,  as  follows* 

"And  it  Is  said  that  the  term 'alley  as  used  in  a 
plat  or  statute  concerning  municipalities  will  be  construed 
to  mean  a  public  alley  unless  the  word  'private5*  is  prefixed 
or  the  context  requires  a  different  meaning".  See  also 
SHULTZ  v.  HBDONDO  IMP.  CO.,  156  Cal.  459;  PhXKE   v.  GOLDWIN. 
133  S.  S.  481). 
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Thus  It  is  proper  for  us  to  consider  her©  together,  without 
distinction,  the  naming  of  streets  and  allege.  That  the  WWlng  there- 
of (without  question,  of  public  streets  and  alleys),  as  well  as  the 
changing  of  names,  Is  properly  a  legislative  i^atter  is  well  settled. 
And  that  the  navies  as  so  selected  are  properly  changeable  only  by 
the  legislature  (tmles  .  other  procedure  is  provided  therefor)  is  also 
well  settled* 

©FUDGE  v.  PAWCEET, 

253  Pac.  1040,   (hash.), 
DARLIKG  v.  KAYOE  >■     J1RSEY  CI«T, 

78  Atl.  10  (W.  J.), 
PECK  v.  STASSFOhTK, 

156  Oal.  201,  (8.  J.), 
44  CORPUS  JURIS,  sec.  5659,  page  909. 

Hence,  if  "Cameron  Alley"  be  considered  a  public  alley,  clear- 
ly only  the  said  hoard  of  r.upervisors,in  our  case,  would  have  the 
authority  to  change  this  MM  to  any  other  one.  hhat  if  this  be  then 
a  private  alley  -  could  the  private  owner  thereof  change  it  any  time 
he  night  desire?  To  answer  t'riis  latter  query,  four  pertinent  factors 
must  be  recognized  with  respect  to  this  particular  alley. 

(1)  It  was  given  the  nam©  "Cai-ieron  Alley"  by  legislative 
act,  wliich  was  never  changed  by  any  act  of  the  legislature,  or 
other  municipal  body. 

(2)  Access  to  this  cul-de-sac  is  and  has  been  had  from 

Washington Street  for  over  twenty- five  years  past. 

(5)  Mail  is  received  car©  of  this  address,  as  is  evident 
from  the  letter  received  frosu  the  postal  authorities. 

(4)  hr.  Geo.  Chow  clal,®  the  right  to  change  the  nam©  of 
this  cul-de-sac  at  will,  to  any  name  he  might  desire. 

The  fact  that  this  cul-de-sac  was  named  by  legislative  act, 
would  itself  prevent  any  change  thereof  except  by  a  proper  legislat- 
ive act  making  the  change*  But  in  addition  thereto,  the  naming  of  this 
cul-de-sac  (were  any  name  desired)  would  have  to  be  by  legislative 
act  as  tho  naming  of  "streets"  and  "alleys"  is  a  legislative  matter, 
(unless  otherwise  provided),  of  municipal  concern.  For  example, 
the  municipality  is  vitally  concerned  that  no  name  for  a  street  or 
alley  within  the  boundary,  that  connects  with  its  streets,  and  to 
which  nail  is  addressed,  is  used  which  would  be  identical  with  one 
already  being  used,  or  so  close  as  to  be  confusing  to  the  public 
with  one  already  in  use.  The  municipality  in  this  connection  acts 
through  its  legislative  body,  the  hoard  of  Supervisors,  and  not 
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through  Hr.  Chow  or  any  otlier  owner  of  private  property,  however  well 
intent! oned  he  Might  be. 

You  are  therefox©  advised,  that  whether  this  cul-de-sac  be 
considered  public  or  private  property,  the  official  naii;e  thereof  can 
only  be  changed  from  "Cameron  Alley"  by  proper  act  of  the  hoard  of 
Supervisors  of  the  City  and  County  of  San  Francisco.  This,  of  course, 
would  not  prevent  one  from  carrying  on  a  business  in  the  alley  under 
the  name  of  "Old  Chinatown*  or  any  other  nam©  under  which  he  might 
properly  operate,  .just  so  lonj  as  no  attempt  is  r,i&de  to  change  the 
official  naiae  of  the  alley,  other  than  in  the  mode  as  here  prescribed. 

Respectfully  submitted. 


CITY  ATTORNEY 


Department  of  Public  Works 
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.iction  753.       Owners  must  Remove  in  Required  Time.  Any 
rson,  firm,  company  or  corporation,  having  pipes,  wires, 
tracks,  conduits  or  property  upon,  i&#  over  or  under  such 
public  streets  upon,  in,  ever  or  un  i    hich  i       lie 
work  is  authorised  to  be  done,  sh  11,  upon  receipt  of  said 
notice,  remove  or  adjust  or  sa    be  be  :      I  or  be  sd- 
jusl    .".thin  '    I  I     lecified  In  said  notice,  so  much 
of  the  pipes,  wires,  bracks,  conduits  or  property  :.eio.  in 
to  or  mi~  ei'    the  control  of  such  person,  firm,  GO      or 
cor  oration  as  will  alio-       id  aut 
prosecuted  according  to  the  plsj      specifications  th     r»M 

;  at  the  duty  and  obligation  to       ,    just  or 
reconstruct  the  treat  ft*  or  nay  other  obstruc  -    which  would  Inter- 
fere  with  the      r  construction  of  the  Al.  i  y  Sewer  extension 
under  the  portion  of  Napoleon  Street  here  involved,  is  an  c  II  atlon 
op  the  Southern  Pacific  Company  under  thi       code  section  and 
decisions  of  our  Supreme  Court,  cannot  b«         t   unless   s  reserva- 
tion in  the  deed  from  the  <     iy  to  the  city  can  be  construed  as 
exempt In         sny  from  the  obligation. 

As  was  said  in  the  case  of  Colegrovo  Water  Co.  y.  City  of 
Hollywood,  151  Cal.  425: 

"The  r ight  of  the  abutting  ovmer  is,  of  course,  always  sub- 
ordinate to  the  rights  of  the     Le«   In  city  streets  the 
easement  of  tl  I    lie  is,  as  a  result  of  the  condition  of 
urban  life,  tore  extensive  than  in  roads  through  sparsely 
inhabited  re,    .  .   In  cites  it  is  customary  to  devote 
not  only  the  surface  of  the  street  and  the  space  above  the 
street  to  j  tiblic  use,  but  the  municipality  may,  end  frequent- 
ly does,  occupy  the  soil  beneath  the  surface  for  the  accom- 

dation  of  sewers,   aa  and  water  pipes,  electric      ,  and 
conduits  for  railroads*  Where  the  city  u;         t o  oc cupy 
the  Moace  above  or  below  the  surface  of  the  street*"  for  any 
purpose  wlthjn  the  scope  of  the  public  use's'  to  Which  hlghwaya 
may  he  "put,  tehe  use  by  the  owner  of  t  he  fee  "must  yield  to  the 
public  vise. 

And  again,  in  the  case  of  Hayes  v.  danley,  133  Cal.  £73, 
we  find  the  court  saying,  In  connection  with  the  construction  of  a 
tunnel  for  traffic: 

"If  it  is  not  an  unreasonable  mode  of  using  them  (streets) 
the  :..ere  fact  that  it  deprives  abxitters  of  the  vise  of 
vaults  and  other  similar  underground  strtictures  in  the 
streets,  which  they  have  heretofore  maintained,  Is  of  little 
consequence.   Abutters  are  bound  to  withdraw  from  occupation 
of  streets  above  or  below'  the  surface  whenever  the  public' ' 
needs  the  occupied  space  for  travel.1"' 

After  a  thorough  and  complete  analysis  of  this  problem 
I  am  satisfied  that  the  reservation  in  the  deed  referred  to  cannot  be' 
construed  as  exempting  the  eompany  from  its  obligations  here  involved. 
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3028 


March  28,  1939, 


SUBJECT:   In  Re,  Allowance  of  Public  Funds 
to  Unemployables  when  a  portion 
of  said  Allowance  is  applied  on 
Contract  Payments  for  a  Home 
occupied  by  said  Unemployable. 


Dear  Sirs: 

I  have  your  letter  wherein  you  give  me  the  following 
statement  of  facts: 


unemployables  and. 


That  you  have  on  your  list  several  persons  who  are 
unaer  the  ordinary  course  ana  procedure  of 
your  Department,  certain  amounts  would  be  allowed  to  said  un- 
employables for  the  purfjose  of  paying  rent  for  suitable  habi- 
tations.   In  lieu  of  applying  these  amounts  as  rental,  said 
unemployables  apply  them  on  contract  payments  due  upon  homes 
occupied  by  said  persons,  which  said  contracts  were  entered 
into  prior  to  the  dates  on  which  saia  unemployables  were  allowed 
relief. 


OPIHIOK 


I  can  find  no  particular  opinion  of  any  court  upon 
this  subject  and  therefore  we  must  apply  such  reasoning  as 
we  deem  applicable  to  the  situation. 

When  your  Department,  acting  for  the  Board  of  Super- 
visors, makes  a  certain  allowance  to  a  person  who  is  unemploy- 
able, that  allowance  includes  not  only  the  necessities  of  life, 
that  is,  food  and  clothing,  but  also  the  necessary  housing, 
and  if  said  unemployable  did  not  have  a  place  to  hois  e  himself 
or  herself  the  allowance  made  would  include  an  allocation  for 
this  purpose.    "When  said  unemployable  is  under  a  contract 
theretofore  made,  enjoying  the  right  to  occupy  a  home  on 
condition  stipulated  payments  would  be  made,  I  can  see  no 
reason  why  the  allocation  which  might  be  made  for  rental 
cannot  be  applied  to  the  payment  upon  that  contract. 

As  a  matter  of  fact,  I  see  every  reason  why  it 
should  be  made.    If  said  unemployable  is  to  lose  whatever 
equity  he  or  she  may  have  in  that  home  if  the  conditions  of 
the  contract  are  not  met,  and  since  the  -matter  of  furnishing 
rental  will  continue  as  long  as  that  person  is  entitled  to 
relief,  then  that  amount  allowed  for  rental  may  well  be 
employed  in  saving  the  home.    If  the  rental  might  be  applied 
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to  the  payments  on  that  home  the  day  may  come,  even  if  the 
person  is  not  employed,  when  the  city  or  the  state  may  be 
relieved  from  the  payment  of  an  allowance  for  rental  for 
whenever  the  contract  for  payments  on  the  particular  home 
is  completed  and  the  unemployable  may  have  the  right  to 
occupy  it,  no  further  allowance  need  be  made  for  housing. 

I  understand  that  the  suggestion  has  been  made  that 
such  an  allowance  would  be  a  gift  of  public  moneys  for  private 
purposes.    I  cannot  see  that  this  argument  is  sound  because 
if  we  follow  it  to  its  end  it  would  lead  us  to  the  conclusion 
that  the  grocer  who  makes  a  profit  out  of  supplying  the  groceries 
to  unemployable s,  or  the  landlord  who  makes  a  profit  from  the 
reception  of  rent  from  unemployables,  is  also  receiving  the 
benefit  of  public  moneys.    If  we  adopt  this  view  it  would  be 
impossible  to  permit  the  grocer  or  the  landlord  to  make  an 
advantage  from  the  sale  of  groceries  or  out  of  the  rental  of 
his  properties  because  he  would  be  receiving  a  gift  of  public 
moneys. 

Therefore  I  can  see  no  difference  if  the  unemployable 
who  is  entitled  to  a  certain  allocation  for  rental  or  housing 
desires  to  apply  that  amount  upon  a  contract  which  will  provide 
him  with  housing  why  he  or  she  should  not  do  so.   As  long  as 
the  contract  continues  the  unemployable  is  provided  with 
housing  facilities  which  is  all  the  payment  of  rental  would 
accomplish  for  him  or  her.   If  the  contract  cannot  be  carried 
through  the  City  or  State  is  no  worse  off  than  if  it  had  paid 
that  amount  each  month  or  week  for  rental. 

On  the  other  hand,  I  realize  that  whatever  amount 
may  be  paid  by  the  unemployable  upon  the  particular  contract 
under  which  he  or  she  is  operating  eventually  redounds  to  the 
benefit  of  said  unemployable  and  may  in  the  end  be  the  means 
of  providing  him  or  her  with  a  suitable  home.    But  if  such 
should  be  the  case  the  City  or  the  State  is  relieved  from  the 
necessity  of  making  allocation  for  rental  for  a  suitable 
habitation  for  said  person.    At  the  same  time  that  said  un- 
employable is  aided  to  that  extent  to  rehabilitate  himself 
or  herself,  the  City  or  State  will  the  sooner  be  relieved 
from  the  obligation  of  caring  for  the  housing  of  said  person. 

Therefore,  I  am  of  the  opinion  that  as  long  as  the 
payment  on  account  of  any  contract  does  not  exceed  the  alloca- 
tion which  might  be  recommended  by  your  Board  as  an  allowance 
for  rental,  there  can  be  no  objection  to- permitting  this 
amount  to  be  applied  upon  any  contract  for  the  purchase  of  a 
home  or  habitation  for  the  person  receiving  relief. 

Very  truly  yours, 


To    the    - 

■pT-mTjr   wTr^'P1AT>T',   T>T?PAT3an"TTWP 
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April  5,  1939. 

SUBJECT:  A  Teacher  on  Sabbatical  Leave  Is 
not  Considered  in  "City  Service", 
as  Defined  by  City  Retirement  Act, 
unless  Compensation  is  Received 
for  such  Period.  (Marie  V.  Purst 
Matter.) 

Gentlemen: 

You  are  desirous  of  being  advised  as  to  your  liability  for 
the  payment  of  a  death  benefit  under  the  terms  of  subsection  (b). 
Section  261,  of  the  San  Francisco  Municipal  Code,  in  a  situation 
where  one   Marie  V.  Furst,  a  teacher  In  the  San  Francisco  School  De- 
partment, died  In  Hanover,  Germany,  on  December  18,  1958,  while  on 
a  sabbatical  leave  for  the  school  year  beginning  July  1,  1958. 

It  is  stated  in  your  letter  propounding  the  inquiry  that 
the  decedent  had  received  the  full  annual  salary  up  to  June  30, 
1938,  and  that  the  payment  of  the  salary  for  the  period  of  the 
sabbatical  leave  Is  dependent  upon  the  return  to  dtity  by  the  teach- 
er in  t)ie  school  district  from  which  the  leave  was  granted,  for  a 
certain  period  fixed  by  law.  If  the  teacher  does  not  return  to 
duty  no  salary  is  payable  for  the  time  during  which  she  is  on  the 
sabbatical  leave.  The  amount  of  salary  allowed  to  a  teacher  return- 
ing to  duty  after  such  leave  is  the  difference  between  the  amount 
paid  the  substitute  serving  in  the  absent  teacher  position  and  the 
salary  which  the  indicated  teacher  would  have  received  had  she  not 
been  absent  from  duty  for  the  stated  purpose. 

OPINION 

The  language  set  out  in  subsection  (b)  of  the  aforesaid 
Section  261,  provides  an  obligation  for  your  payment  of  a  death 
benefit  in  the  case  of  death  of  a  member  before  retirement,  while 
the  person  is  In  city-service,  or  within  four  months  after  the  dis- 
continuance of  city-service,  or  while  physically  or  mentally  In- 
capacitated for  the  performance  of  duty,  if  such  incapacity  has  been 
continuous  from  discontinuance  of  city-service. 

The  last  mentioned  contingency  is  removed  from  my  consider- 
ation by  reason  of  the  fact  that  your  letter  states  that  the  deceased 
did  not  go  on  leave  because  of  a  disabling  illness. 

Thus,  the  problem  outlined  necessarily  requires  a  reading 
of  the  definition  given  to  the  phrase  "city-service",  which  is  de- 
fined by  subsection  (f )  of  Section  200,  Municipal  Code,  in  the 
following  fashion: 

"'City-service*  shall  mean  service  rendered 
as  an  employee  of  the  city  for  compensation,  and  for 
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the  purposes  of  the  Retirement  System  a  member  shall  be 
considered  as  being  in  'city-service'  only  while  he  is 
receiving  compensation  from  the  city  for  such  service j" 

The  answer  to  your  question  must  be  found  in  the  fact 
whether  the  decedent's  estate  has  been  allowed  any  compensation  for 
the  fciatt  while  the  deceased  was  on  sabbatical  leave  up  to  within 
four  months  of  her  death.  If  such  allowance  has  been  made,  the 
death  benefit  is  payable  because  the  teacher  then  meets  the  requi- 
sites for  " city- service"  ,  if  no  compensation  has  been  paid  by  the 
city  for  the  indicated  time,  you  have  no  responsibility  for  its 
payment  due  to  a  failure  of  the  decedent  to  fall  within  the  terms 
of  M city-service". 


mitted» 


I  trust  the  foregoing  fully  informs  you  on  the  matter  sub- 


Kespectfully, 


Retirement  Board 


CITY  ATTORNEY 
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April  8   1939. 

JJECT:  in   re  payment  of  Amount  Impended  by 

Police  department  in  recovering  bodies 
of  persons  drowned  in  the  Bay, 

i-'ear  Sir; 

I  am  in  receipt  of  your  communication  reading  as  follows 


"I  enclose  herewith  copy  of  requisition  for  purchase 
order  #405  and  reply  of  Mr.  T.  A.Brooks,  Purchaser  of  Supplies 
stating  that  his  department  will  have  to  be  advised  as  to  the 
le.  al  authority  for  the  employment  of  the  said  Salvage  Company,. 

"The  circumstances  are  that  Mrs,  Murjorie  Montgomery,  who 
was  rescued  from  the  bay  off  Pier  #7,  staled  that  she  attempted 
suicide  by  jumping  into  the  bay  with  her  two  small  children, 
and  this  department  did  everything  it  could  in  an  endeavor  to 
recover  the  bodies  of  the  said  children.   It  was  necessary  to 
employ  the  said  salvage  company  to  do  the  diving  in  the  attempt 
to  recover  the  said  bodies.   This  was  an  emergency  measure  and 
I  am  of  the  opinion  that  this  department  had  to  take  the  action 
it  did  and  that  it  is  a  proper  charge  against  our  funds. 

"In  view  of  Mr.  Brooks1  letter,  I  respectfully  request  an 
opinion  1'rom  you  as  to  whether  or  not  the  employment  of  the  said 
salvage  company  was  legal,  so  that  Mr.  Brooks  may  be  so  advised," 

Attached  to  the  letter  Is  a  requisition  rendered  by  Deep 
Sea  juivers  in  endeavoring- to  recover  the  bodies  of  the  two  children 
mentioned  in  your  letter,  also  a  letter  from  the  Purchaser  stating 
that  until  he  is  advised  as  to  the  legal  responsibility  of  the  City 
for  the  services,  that  he  declines  to  approve  it* 


OPINION 

In  my  opinion  the  expenditure  is  a  proper  charge  against 
the  City  and  County  -  See  Sec.  4307  Political  Code,  Sub  14,  which 
reads  as  follows: 

"4307  -  County  Charges.  The  following  are  county  charges:  • 
x    «  «  •::• 

"Sub,  14.   Searching  for  and  rescuing  persons.   The  expenses 
necessarily  incurred  in  searching  for  and  rescuing  persons 
who  are  lost  or  In  danger  of  their  lives  because  of  storms, 
floods,  ilres,  accidents  or  other  catastrophes." 

Undoubtedly  the  unfortunate  occurrence  which  took  the  lives 
oi'  the  Montgomery  children  could  be  looked  upon  as  an  accident  and 
it  w  as  the  duty  of  the  Police  department  to  use  every  means  to 
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accomplish  their  rescue,  and  if  encumbrances  were  such  that  they 

could  not  be  rescued,  or  that  when  the  rescue  was  ;nade  the  children 

were  dead,  or  even  if  their  bodies  could  not  be  found,  the  fact 
that  the  effort  was  made  justifies  the  charge. 

You  are,  therefore,  advised  that  in  my  opinion  the  expen- 
diture is  legal  and  that  the  amount  should  be  paid. 


Yours  very  truly, 


CITY  A  '    "-,Y 


TO:   Chief  of  Police 

cc  to  Purchaser  of  Supplies 

cc  to  Marine  Salvage  Co. 

Pier  #3|-  Foot  of  Pacific  Ave 
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April    15    1959 , 
lUBJECT:  Expenditure  of  School  Money! 
lor  Production  of  "Span  of 
Gold." 

Gentlemen : 

This  office  is  in  receipt  of  jour  request  for  an  opinion 
as  follows: 

"At  the  last  regular  meeting  of  the  ^oard  of  Education  Tuesday, 
April  11,  1959,  the  following  matter  was  discussed  "by  the 
Board  of  Education  and  the  resolution  therein  noted  was  passed 
hy  the  hoard  of  Education: 

D:  That  the  Secretary  be  hereby  directed  to 
write  a  letter,  on  bohalf  of  the  Bo  ,rd  of  Education,  to  the 
City  Attorney,  requesting  an  opinion  on  the  following  subject: 
■  hen  the  Board,  of  Education  has  determined  that  a  matter, 
such  as  the  production  of  the  "Span  of  Gold"  is  an  educational 
project  and  has  authorized  expenditures  therefore,  whether 
the  Controller  can  refuse  to  certify  funds  for  these  expendi- 
tures on  the  grounds  that  he  deems  them  to  be  illegal? 

Will  you  please  therefore  advise  us  in  this  matter  as  requested 
in  the  resolution  quoted  herein. 

Attention  is  called  to  the  fact  that  the  Superintendent,  in 
presenting  the  subject  of  the  pageant  to  the  Board  under  date  of 
March  14,  1958,  made  the  following  statement: 

*The  'Span  of  Gold'  is  a  pageant  which  the  departments  of 
drama,  music  and  physical  education  in  all  senior  high  schools 
have  had  under  preparation  for  some  time.  The  part  played  by  each 
department  represents  the  culmination  of  the  regular  courses  of 
study  and  the  final  production  is  to  be  representative  of  the 
educational  goals  Sought  by  the  San  Francisco  Public  Schools  in 
these  fields.   The  plan  is  to  present  the  pageant  at  the  San 
Francisco  Opera  House  during  Public  Schools  Week,  and  a  further 
performance  to  ..take  it  possible  for  all  those  interested  to  be 
able  to  attend.  There  is  to  be  no  charge  for  admission  to  the 
performi-nces" . 

OPINION 

in  rendering  an  opinion  in  connection  with  the  above  matter 
it  must  ilrst  be  borne  in  mind  that  the  Board  of  Education  of  San 
Francisco  Is  the  Board  of  Directors  of  a  legal  entity,  to-wit:  The 
San  Francisco  Unified  School  District,  and  ttiat  Lhe  San  Francisco  Unified 
School  District  is  not  a  part  of  the  official  government  of  the  City 
and  County  of  San  Francisco,  and  is  a  unit  which  has  full  power  in 
connection  with  the  operation  of  the  San  Francisco  public  schools. 


Esberg  v,  Bararaccq,  202  Cal.  110, 

Lansing  v.  Board  of  Education,  7  Cal.  App.  (2d)  211. 

As  the  directing  body  of  the  San  J runcisco  Unified  School 
District  it  falls  to  the  lot  of  the  Board  of  Education,  subject  to  the 
rulings  of  the  State  Board  of  Education  to  provide  a  curriculum  for  the 
elementary  and  secondary  schools  and  the  junior  college  in  San  -rancisco. 

Of  necessity  the  Board  of  Education  must  be  permitted  to  have 
a  wide  discretion  and  a  free  hand  in  determining  the  curriculum  of  the 
secondary  schools.   Otherwise  the  Board  of  Bdu cation  would  be  powerless 
to  ope  'ate  such  schools. 

There  are  a  number  of  s  tatutes  which  orovide  certain  mandatory 
subjects  which  must  be  taught  in  the  public  schools  of  California  under 
penalty  of  a  violation  of  the  law.   One  of  the  outstanding  subjects 
provided  by  statute  is  the  teaching  of  physical  edu.cation. 

Section  3,750  to  and  including  Section  3.747  of  the  School 
Code  provide  a  complete  scheme  for  the  teaching  of  physical  education. 
This  scheme  so  provided  by  law  does  not  go  into  detail  in  regard  to  the 
exact  net  hod  of  teaching  this  subject,  but  the  statutory  language  is 
so  broad  as  to  leave  unquestioned  the  right  of  the  Board  of  Education 
to  teach  physical  education  in  almost  any  reasonable  manner  seen  fit. 

In  the  case  of  iiardwickv.  Board  of  School  Trustees  of 

rruitrid^e  School  district,  54  Cal.  App,  696,  the  court  upheld  dancing 

as  a  p.rt  of  physical  training,  although  t :1s  case  was  reversed  on 
another  point. 

In  referring  to  the  physical  education  sections  of  the  lav/, 
the  court,  at  page  703  of  this  opinion  said: 

"it  is  upon  the  general  authority  vested  by  the  foregoing 
section  In  the  school  authorities  that  dancing  has  been  in- 
troduced in  some  of  the  public  schools  of  the  state  as  a 
part  of  the  physical  education  taught  and  practiced  there- 
in.  It  will  be  observed  that  the  section  does  not  pretend 
to  describe  specif:' ca.lly  the  nature  or  the  character  of  the 
various  physical  exercises  which  shall  cons  titute  the  svstem 
of  physical  education  which  may  be  so  maintained.   Dancing 
Is  not  so  mentioned  as  a  part  of  such  education  or  the  exer- 
cises comprehended  w."  thin  such  education." 

In  C,J,  843,  the  text  writer  uses  the  following  language I 

" In   the  absence  of  courses  prescribed  by  statute,  or  by  a 
higher  authority  than  the  local  board," or  In  addition  to 
courses  thus  prescribed,  it  li  within  the  discretion  of 
the  local  school  board  or  the  officers  of  each  school 
district  as  the  statute  granting  the  power  may  direct, 
subject  to  constitutional  or  statutory  limitations  on  such 
power,  to  provide  for  the  teaching  of  such  branches  as  they 
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may  deem  best,  without  interference  from  the  voters  of 
the  district  or  state  board  of  edit  cation,  including  music, 
drawing, .  thrift  by  means  of  savings  deposits  in  a  bank, 
physical  edii.cation  and  competitive  games,  dancing,  dramatics-; 


*". 


Lthout  referring  to  any  specific  formulas  adopted  by  the 
State  Board  of  Education,  your  attention  is  directed  to  the  fact 
that  the  law  permits  the  teaching  of  music,  dancing,  dramatics, 
etc.,  in  the  public  schools.   In  fact  the  school  laws  are  now  so 
co  lprehensive  as  to  afiord  the  basis  for  the  teaching  of  many  subjects 
previously  regarded  as  not  desirable  to  be  taught  in  the  public 
schools. 

Section  3.690  of  the  School  Code  gives  boards  of  education 
the  power  to  provide  the  courses  of  study  and  the  uses  of  text  books 
prescribed  and  adopted  by  the  proper  authority* 

from  the  foregoing  it  can  be  readily  perceived  that  the 
.oard  of  Education  has  ample  power  to  provide  the  numerous  courses 
of  study  which  make  up  the  production  of  the  "Span  of  Gold."   if  the 
Bo;.rd  of  Education  has  this  power,  as  a  natural  concomitant  It  has  the 
power  to  provide  the  necessary  funds  for  such  a  production. 

This  brings  us  down  to  the  question  of  the  reason  for  the 
production.   If  the  production  is  for  the  benefit  of  the  spectators 

o  may  be  fortueate  enough  to  view  it,  it  is  naturally  unlawful  and 
the  taxpayers1  money  cannot  be  expended  to  conduct  the  production, 
but  if  the  production  has  been  arranged  for  the  education  of  the 
school  students  by  observation  or  participation  and  actually  assists 
them  in  their  school  work,  there  can  be  no  doubt  that  expenditures 
for  such  production  are  lawful. 

It  is  my  opinion  that  if  the  hoard  of  Education  has  deter- 
mined that  the  production  known  as  the  "Span  of  Gold"  Is  one  for  the 
education  of  the  school  students  and  not  for  the  benefit  of  the 
spectators  who  may  view  the  production,  then  any  r easonable  expendi- 
tures In  connection  with  this  matter  are  legal,  provided  of  course, 
there  has  been  no  abuse  of  discretion  by  the  board  of  Education. 

Respectfully, 


City  Attorney 


TO: 

B  oard  of  Education, 

#3 
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April  19  1939. 

SUBJECT:  Validity  of  Resolution  No.  3874  of  the 
B  oax^d  of  Supervisors  of  the  City  and 
Cotinty  of  San  Francisco,  which  lacks  a 
title,  as  affected  by  Section  13  of  the 
Charter  of  the  City  and  County  of  San 
Francisco, 

Gentlemen: 

You  ask  to  what  extent  the  validity  of  Resolution  Wo. 
3874  declaring  the  need  of  a  Housing  Authority  in  the  City  and  County 
of  San  Francisco,  which  resolution  lacks  a  title,  is  affected  by  the 
provisions  of  Section  13  of  the  Charter  of  the  City  and  County  of 
San  I 'ran Cisco. 

OPINION 

Section  13  of  the  Charter,  so  far  as  applicable,  provides 
as  follows : 

"Every  ordinance  and  resolution,  except  ordinances  making 
appropriations,  small  be  confined  to  one  subject  which 
shall  be  clearly  expressed  in  the  title.  •  #  -:c-  -::- 

"If  any  subject  is  embraced  in  an  ordinance  and  is  not 
expressed  in  the  title  thereof,  the  ordinance  shall  be 
void  only  as  to  so  much  thereof  as  is  not  expressed  In 
the  title." 

It  will  be  observed  that  Section  13  of  the  Charter  provides 
only  that  if  any  subject  is  embraced  in  an  ordinan ce ,  which  is  not 
embraced  in  the  title  thereof,  the  ordinance  shall  be  void  only  as  to 
ao  much  thereof  as  Is  not  embraced  In  the  title. 

Under  the  fundamental  rules  of  statutory  construction  it 
is  clear  that  this  mandatory  provision  of  Section  13  of  the  Charter 
does  not  apply  to  resolutions.  "Expressio  Unlus  Est  Exclusio  Alterius." 

It  remains  to  consider,  however,  what  Is  the  effect  of  the 
language  of  Section  13,  which  provides  'Every  ordinance  and  resolution 
shall  be  confined  to  one  subject  which  shall  be  clearly  expressed  in 
the  title.'  ~ 

In  Law  v.  San  Francisco.  144  Cal,  384,  387  (1904)  the 
Supreme  Court  of  California,  in  construing  the  then  existing  charter, 
said: 

- 

"The  charter  of  the  City  and  County  of  San  Francisco  provides 
(art.  II,  chap,  I,  sec,  2) :- 

'An  ordinance  shall  embrace  but  one  §ubject,  which 
3hall  be  expressed  in  its  title.   If  any  subject  be 
embraced  in  an  ordinance  and  not  expressed  in  its 
title,  such  ordinance  shall  be  void  as  to  so  much 
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thereof  as  is  not  expressed  in  its  title* *  This  pro- 
vision of  the  San  Francisco  charter  has  been  taken 
verbatim  from  section  24  of  article  IV  of  the  present 
constitution  of  this  state,  which  in  turn  was  adopted 
from  section  25  of  article  IV  of  the  earlier  constitu- 
tion of  1849*  This  provision  of  the  constitution  of 
1849  repeatedly  came  before  this  court  for  construction 
and  was  uniformly  held  to  be  directory  merely,  and 
persuasive  only  to  the  minds  and  consciences  of  the 
legislators.  He   regard  this  section  of  the  constitu- 
tion as  merely  directory*"    (Y/ashington  v.'  Page,  4  Cal* 
538*)   'Except  In  so  far  as  the  provision  may  influence 
the  official  action  of  individual  members  of  the  3e  gia- 
lature  the  constitution  shall  be  read  as  if  the  provision 
referred  to  had  never  been  written  In  it.1   (in  Matter 
of  Boston  M.  and  M*  Go*,  51  Gal*  624.)  Nor  was  this 
construction  peculiar  to  this  state*  In  other  states 
where  like  provisions  existed  the  same  construction  was 
given  by  the  courts*   (Shields  v*  Bennett,  8  W.  Va*  85; 
Pine  v*  Nicholson,  6  Ohio  St.  176.)  When  the  constitu- 
tion of  1879  became  the  organic  law  of  the  state  it  con- 
tained a  section  not  found  in  the  earlier  one*  Seotion 
22  of  article  I  deolares  that  "The  provisions  of  this 
constitution  are  mandatory  and  prohibitory  unless  by 
express  words  they  are  declared  to  be  otherwise •"  Under 
the  compulsion  of  the  seotion  alone,  this  court  declared 
the  provision  to  be  mandatory*  (Ex  parte  Liddell,  93 
Cal*  633*)  There  is  no  mandate  in  the  charter  of  the  City 
and  County  of  San  Franclaco  corresponding  to  that  of  the 
constitution  of  this  state,  and  therefore  it  might  well 
be  sufficient  upon  this  subject  to  declare,  in  accordance 
with  the  uniform  construction  of  suoh  provisions,  that  it 
Ts  directory  to  the  legislative  body  alone,  and  not  a"" 
subject  of  judicial  cognizance*"  "* 

Nor  is  there  any  mandate  In  the  Charter  of  the  City  and  County 
of  San  Francisco  of  1932  corresponding  to  that  of  the  constitution  of 
1879.  Therefore,  the  reasoning  of  the  court  in  the  Law  case  Is  applic- 
able to  the  present  situation* 

In  the  early  case  of  Washington  v.  Page.  4  Cal*  388  (1854) 
the  Supreme  Court  of  California  held  that  the  25th  section  of  Article 
IV  of  the  State  Constitution  of  1849  which  provided  "Every  law  enacted 
by  the  legislature  shall  embrace  but  one  object  which  shall  be  embraced 
in  its  title",  is  merely  directory  and  does  not  nullify  laws  passed 
in  violation  of  it* 


said: 


In  Ex  Parte  Haskell.  112  Cal*  412  at  421  (1896),  the  court 

"Nor  Is  there  anything  in  the  further  point  that  the 
ordinance  is  void  because  embracing  more  than  one 
subject,  and  that  not  expressed  in  its  title.  The 
provision  of  the  constitution  as  to  the  requirement 
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In  that  respect  of  acts  of  the  legislature  Is  not 
made  applicable  in  terms  to  municipal  ordinances,  and 
was  evidently  not  intended  so  to  apply." 

In  Law  v,  San  Francisco,  supra,  our  Supreme  Court  quotes 
the  following  from  Geor  v.  Commissioners  of  Ouray  County,  97  Fed.  435 1 

"The  object  of  this  core  titutional  provision  was  twofold; 
It  was  to  prevent  surreptitious  legislation,  the  insertion 
of  enactments  in  bills  that  were  not  indicated  by  their 
titles,  and  to  forbid  a  treatment  of  Incongruous  subjects 
in  the  3ame  act.   It  was  never  intended  to  prevent  the 
legislature  from  t  reating  all  the  various  branches  of  the 
same  general  subject  In  one  law,  or  from  inserting  in  a 
single  act  all  the  legislation  germane  to  its  general 
subject." 

As  regards  Resolution  Mo.  3874  declaring  the  necessity 
for  the  housing  Authority  in  the  City  and  County  of  San  Francisco  there 
is  no  question  of  surreptitious  legislation  or  of  fraxid  upon  either 
the  people  or  the  legislative  body  of  the  city,  for  the  entire  subject 
matter  of  the  resolution  is  contained  in  the  body  thereof  and  there 
being  no  title  at  all  no  one  oould  be  misled  and  any  person  interested 
or  desirous  of  ascertaining  the  contents  thereof  had  full  opportunity 
to  consult  the  resolution  itself. 

It  is,  therefore,  my  opinion  that  the  provisions  of  Section 
13  of  the  Charter  of  the  City  and  County  of  San  Francisco  do  not, 
because  of  the  absence  of  title,  render  void  resolution  No.  3874 
declaring  the  necessity  for  a  Housing  Authority  in  the  City  and  County 
of  San  Francisco, 

This  view  is  further  supported  by  the  fact  that  while  the 
published  resolution  contains  no  title,  the  Journal  of  the  Proceedings 
of  the  Board  of  Supervisors  at  which  this  resolution  was  adopted,  fully 
sets  forth  the  title  of  the  resolution  as  follows:   ".Declaring  Necessity 
for  housing  Authority  and  Requesting  Meyer  to  Appoint  Commissioners". 
See  Journal  of  .Proceedings  of  Board  of  Supervisors,  March  28,  1938, 
page  431 # 

You  are,  therefore,  advised  that  in  my  opinion  the  resoliition 
mentioned  is  valid. 

Yours  very  truly, 

CITY  ATTORNEY 
To: 

Housing  Aut  lority  of  the 
City  and  County  of  San  Francisco, 
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SbT.;    :  Licensing  of  Cha?  nations* 

ri 

This  office  is  in  receipt  of  request  for  opinion  as 
follows* 

BA  .ireau  by 

.  .      juis    Silver-,  > 

Iture     e&lers  i-rotecUive  Associal.      ,    w 
_      -.■.-••■  3   (sec-  3an 

.  pi  :    Cod©,    i-art  3,  )   by 
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ano  Goou  Kill  ,       .c« 
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perstiti  ixave  i  sa 

O  to    ■  :  1  table  o.  s. 

Kindly  a  a   are  exempt 

fwm  se>  iieen&e-s." 

It  is   a  matter  eoaaaoa  knowle     .  alvat 

Army,   Volunteers  of  Ataerica,   I c.,  tries 
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To  the  - 

Tax  Collector, 


3034 


May  1,  1939. 


^SUBJECT:    In  re  Permitting  Contractor  to  clia] 

sub  contract  after  contract  is  awarded. 

)ear  Sir: 

I  have  your  request  that  I  advise  you  whether  the 
)irector  of  Public  V/orks,who  has  awarded  a  contract  for  the  construction 
jof  certain  units  of  the  San  Francisco  Junior  College  to  the  Clinton 
Jonstruction  Company,  can  permit  that  company  to  change  its  sub- contract or, 
rhom  successful  bidder  included  in  its  list  of  sub-contractors  when  it 
ibmitted  its  bid. 

You  also  direct  my  attention  to  a  provision  contained 
Ln  the  "Invitation  for  Proposals"  published  by  the  Director  of  Public 
Forks,  which  reads  as  follows: 

"Each  bidder  shall  submit  with  his  bid  the  names  of  all 
subcontractors  and  their  respective  bids  upon  which  his 
bid  is  based.   Such  submission  shall  be  deemed  to  con- 
stitute an  acceptance  by  the  bidder,  if  awarded  the 
contract,  of  the  bid  of  each  subcontractor." 

OPINION. 

Ordinance  No.  9.   0923,  entitled  "Making  and  providing 
for  regulations  and  working  conditions  under  contracts  for  public  work 
or  improvements  performed  at  the  expense  of  the  city,  etc/'   approved 
May  2,  1934,  sets  up  the  working  and  bidding  conditions  which  every 
contractor  bidding  or  performing  public  work  for  the  City  and  County 
must  abide  by. 

Subdivision  I,  which  is  pertinent  in  the  instant 
.case  reads  as  follows: 

"Any  officer,  board  or  commission  taking  bids  for  the 
construction  of  any  public  work  or  improvement  mentioned 
in  subdivision  (a)  of  this  section,  shall  provide  in  the 
specifications  prepared  for  said  public  work  or  improve- 
ment or  in  the  general  conditions  under  which  bids  will 
be  received  for  the  doing  of  the  work  incident  to  said 
public  work  or  improvement  that  any  person  making  a  bid 
or  offer  to  perform  said  work,  shall,  in  his  bid  or  offer, 
set  forth  the  name,  the  location  of  the  mill  or  shop  of 
each  subcontractor  who  will  perform  work  or  labor  or 
render  service  to  said  contractor  in  or  about  the  con- 
struction of  said  work  or  improvement,  together  with  the 
amount  to  be  paid  to  each  subcontractor  for  his  said  work, 
labor  or  service.   No  contractor  shall  without  the  con- 
sent of  the  awarding  officer,  board  or  commission,  sub- 
stitute any  other  person  as  a  subcontractor  in  the  place 
of  those  mentioned  in  said  bid  or  offer,  nor  shall  any 
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subcontractor  assign  or  transfer  his  subcontract  or  permit 
the  same  to  be  performed  by  any  other  contractor.   If  a 
contractor  fails  to  specify  the  subcontractor  for  any 
portion  of  the  work  to  be  performed  under  his  contract, 
he  shall  be  deemed  to  have  agreed  to  perform  such  portion 
of  said  work  without  subcontracting  the  same  and  he  shall 
not  be  permitted  to  subcontract  said  portion  of  said  work. 
Should  said  contractor  thereafter  let  out  or  subcontract 
any  portion  of  said  work  for  which  he  has  not  named  a 
subcontractor,  his  so  doing  will  be  deemed  a  violation  of 
his  contract  and  the  awarding  officer,  board  or  commission 
shall  have  the  right  to  cancel  said  contract.   The  con- 
tractor shall  not  thereafter  recover  thereon  for  any  of 
the  work  done  or  materials  furnished  on  said  public  work 
or  improvement." 

It  will  be  seen  from  the  above  quoted  portion  of  the 
ordinance,  that  while  every  contractor  must  set  forth  in  his  bid 
the  names  of  his  subcontractors,  and  the  amount  which  he  has  agreed 
to  pay  them,  and  he  cannot  change  his  subcontractors  without  the 
consent  of  the  awarding  officer,  the  very  language  of  the  ordinance 
indicates  that  he  can  make  such  change  with  the  consent  of  the  awarding 
officer  -  note  the  language  "No  contractor  shall  without  the  con- 
sent of  the  awarding  officer,  board  or  commission,  substitute  any 
other  person  as  a  subcontractor,  in  the  place  of  those  mentioned 
in  said  bid  or  offer,  etc."   This  language  very  emphatically  indicates 
that  with  the  consent  of  the  awarding  officer  such  substitution  may 
be  made.   To  hold  otherwise  would  leave  a  contractor  at  the  mercy 
of  his  subcontractor  if  the  latter  refused,  or  for  any  reason  was 
unable  to  perform  his  contract.    In  the  instant  case  for  example, 
suppose  the  successful  mill  work  bidder  refased  to,  or  was  unable 
to  perform  his  contract,  would  the  contractor  have  to  sue  him  to 
compel  him  to  do  so  and  thereby  be  heavily  penalized  for  falling  to 
fulfill  his  own  contract  on  time,  or  would  he  have  to  build  or 
acquire  a  plant  wherein  he  could  perform  the  subcontract.  We  think 
that  such  was  not  the  intent  of  those  who  framed  the  ordinance,  and 
we  are  of  the  opinion  that  the  provision  contained  therein  is  for 
the  purpose  of  permitting  the  awarding  officer  in  the  exercise  of  a 
sound  discretion,  to  permit  the  change  when  it  is  fair  and  equitable 
to  do  so,  and  when  the  interests  of  the  city  will  be  benefited  by 
such  change. 

Therefore,  we  come  to  the  effect  of  the  above  quoted 
provision  contained  In  the  Invitation  for  Proposals,  and  especially 
the  question,  does  it  constitute  a  contract  between  the  contractor 

and  his  subcontractor. 

- 

Neither   in  the  charter  nor   in  any  ordinance  regulating 
contractors   can  I   find  any  provision  authorizing   such  a  condition  or 
provision t  o  be  placed  in   an  invitation  for  bids,    or   in  specifications 
attached  to   the   contract.        Section  98  of  the   Charter  deals   solely 
with  contractors'   working  conditions.      It   defines   public  works,    and 
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gives  to  the  board  of  supervisors  the  right  to  enact  ordinances  to 
carry  out  the  provisions  of  its  section.   The  ordinance  above  referred 
to  does  this  in  part;  other  ordinances  deal  with  the  prevailing  rate 
of  wage.     If  there  was  any  provision  in  any  ordinance  making  the 
awarding  of  a  contract  to  the  successful  bidder  a  confirmation  of  a 
contract  between  the  contractor  and  a  sub  bidder,  I  doubt  if  it  would 
be  legal  for  it  would  have  nothing  to  do  with  the  carrying  out  of  any 
of  the  provisions  of  Section  98  of  the  charter.   I  can  find  no  other 
provision  of  the  charter  which  in  any  way  refers  to  the  subject,  much 
less  authorizes  it,  and  as  I  have  said  such  authority  is  not  found  in 
any  ordinance,  and  I  am,  therefore,  of  the  opinion  that  the  Director 
of  Public  Works  had  no  authority  to  include  the  above  quoted  provision 
in  the  Invitation  for  Proposals,  and  that  it  is  not  binding  on  either 
contractor,  sub  contractor  or  director. 

In  Meal  Publishing  Co.  v.  Rolph,  169  Cal.  191,  the 
Supreme  Court  held  that  "The  Board  of  Supervisors  in  letting  a 
contract  for  supplies  cannot  impose  conditions  in  addition  to  those 
provided  in  the  Charter."    The  matter  of  a  bid  automatically  ripening 
into  a  contract  merely  by  some  action  of  the  City,  has  nothing  to 
do  with  contractors'  working  conditions,  and  there  being  no  ordinance 
on  the  subject,  I  have  already  stated  the  provisions  in  the  invitation 
binds  no  one. 

You  are  therefore  advised  in  the  instant  case  that 
a  new  sub  contractor  may  be  substituted  with  the  consent  of  the 
Director  of  Public  Works. 


Yours  very  truly, 


CITY  ATTORi:  fj 


To: 

Chief  Administrative  Officer 

cc  to 

Director  of  Public  Works, 

Clinton  Construction  Company, 

James  Ricketts,  Building  Trades 


#1 
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May   4   1939 . 

JECTj  Supplemental  Opinion,  on  liability  of 
-•ayle-Lacoste  e:  Company  under  Meat 
inspection  tee  Provision  of  Municipal 
Code  (Part  II,  Chapter  V,  Section  538b 
ilcipal  Code). 

Gentlemen : 

In  ray  opinion  to  you  dated  March  17,  1939,  in  the 
matter  of  the  liability  of  Bayle-Lacoste  cc  Company  to  pay  the 
inspection  fee  provided  for  In  Part  II,  Chapter  V,  Section  538b 
of  the  i/lunicipal  Code  of  the  City  and  County  of  San  rrancisco,  I 
concluded  that  Bayle-Lacoste  &  Company  were  liable  to  pay  this 
fee.   I  concluded  that  there  was  no  question  of  any  double  taxation 
there  involved,  and  stated  in  this  connection,  as  follows: 

"There  is  no  question  of  any  double  taxation  here 
Involved  as,  although  all  the  carcasses  purchased  by 
this  company  may  be  purchased  from  companies  in  San 
Francisco  that  pay  for  inspection  and  examination  under 
Section  55c3a,  supra,  the  examination  thus  obtained  by 
these  other  companies  does  not  include  any  examination 
of  the  portion  of  the  carcasses  purchased  by  Bayle- 
•bacoste  &  Company.  The  only  times  these  portions  of 
the  carcasses  are  examined  are  when  they  are  at  the 
premises  of  Bayle— ^acoste  &  Coaipany,  and  the  only  fees 
paid  Tor  this  examination are  those  which  may  be  paid 
by  Bayle-Laooste  Company. 

It  has  been  called  to  my  attention  since  rendering 
this  opinion  that  that  portion  of  the  opinion  just  quoted  is  not 
wholly  borne  out  by  the  facts.   That  in  the  plants  that  pay  for 
inspection  and  examination  under  Section  558a  (supra),  from  which, 
plants  alone  Bayle-Lacoste  purchase  oi  rcasses,  an  examination 
of  the  whole  carcass  is  made  (including  the  portion  that  may  later 
be  purchased  by  Bayle— ^a. cos te  &  Company)   to  determine  whether  the 
animal  is  diseased  or  not.  Any  diseased  portions  a r#  then  thrown 
away.  No  further  examination  of  those  portions  of  the  carcasses 
which  might  be  made  use  of  by  Bayle-Lacoste  Is  Company  or  any  other 
processing  plant,  Is  there  or  then  made. 

At  the  Bayle-Lacoste  k   Company  plant  those  portions 
of  the  carcasses  purchased  are  constantly  examined  and  Inspected 
durin  the  processing  thereof,  and  upon  the  conclusion  thereof,  #hen 
found  satisfactory,  the  Inspection  s  tanp  of  approval  is  made  t  .ereon« 
The  only  inspection  and  examination  that  is  made  during  the  period 
of  processing,  and  of  the  resulting  "meat  food  products",  Is  that  made 
at  the  premises  of  Bayle-Lacoste  co  Company.  -  This  latter,  is  the  In- 
spection contemplated  by  538b  (supra),  and  hence  there  is  no  question 
of  any  double  taxation,  as  the  only  fees  paid  therefor  would  be  those 
which  may  be  paid  by  Bayle-Lacoste  fc  Company, 


OPINION 


You  are,  therefore,  advised  that  under  the  facts  as 
herein  related,  Bayle-Lacost  &  Company  still  Is  liable  to  pay  for 
the  cost  of  inspection  and  examination  furnished  them  as  provided 
for  in  Part  II,  Chapter  V,  Section  538b  of  the  Municipal  Code  of 
the  City  and  County  of  San  Francisco, 


Respectfully  submitted, 


CITY  ATTORNEY 


i/enartment  of  1-ublic  Health 


#10 
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May  9,  1939, 


SUBJECT:   In.  Re,  Eligibility  for  Relief 

uncer  Ordinance  Regulating  Relief 
to  Non-Resldents. 

Dear  Sir: 

I  have  your  letter  under  Gate  of  April  27,  1939, 
which  reads  as  follows: 

"In  carrying  out  the  provisions  of  Orel  nance 
121,  Dill  123  (Series  of  1939)  providing  for  the 
granting  of  emergency  relief  to  dependent  non-resiaents, 
we  have  encountered  certal  n  difficulties. 

"One  which  has  presented  itself'  and  in  which  we 
would  like  to  have  your  opinion  involves  the  following 
point:  An  unattached  man  who  came  to  California  in 
1931  but  did  not  become  21  years  of  age  until  1932, 
does  not  have  legal  residence  for  general  relief 
because  he  receivec  private  agency  relief  in  December, 
1932,  and  public  agency  relief  in  June,  1934,  both 
prior  to  his  establishing  three  years*  Independent 
residence.   Since  June  of  1934  he  has  been  receiving 
relief  or  public  hospital  care  either  from  the  Public 
welfare  Department  or'  the  San  Francisco  hospital  con- 
tinuously.  He  was  last  admitted  to  the  San  Francisco 
Hospital  on  February  9,  1939,  and  was  discharged  on 
March  28,  1939,  applying  for  relief  on  that  same  date. 

"Under  these  circumstances,  of  course,  he  was 
receiving  medical  care  at  the  expense  of  the  City  and 
County  of  San  Francisco  on  March  15,  1939,  but  was  not 
actually  on  the  relief  rolls  of  the  Public  welfare 
Department  on  that  date. 

"Therefore  the  question  arises:   Is  this  man 
eligible  to  emergency  relief  to  a  non-resident  depend- 
ent under  the  ordinance,  with  a  maximum  of  slxt\  or 
ninety  da^s,  or  is  he  to  be  considered  eligible  until 
September  1,  1939,  under  Section  Six  of  the  ordinance?" 


. 
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Section  2555  or  the  Welfare  and  Institutions  Coae 
defines  who  is  a  resident  of  California  for  the  purposes  of 
relief  and  Section  2556  defines  who  is  a  resident  of  a  county 
within  the  State  for  the  purposes  of  relief. 

It  appears  f ro  q  your  letter  above  quoted  that  the 
person  referred  to  was  not  in  California  for  a  period  of  three 
years  without  receiving  relief  either  public  or  {private  and 
that,  particularly  since  1934,  he  has  been  either  an  initiate 
of  a  public  institution  or  has  been  receiving  public  relief. 
Therefore,  he  remains  a  non-resident  insofar  a3  the  granting 
of  relief  is  concerned. 

For  Hxe  same  reason  I  believe  he  is  entitled  to  be 
classed  a  non-resident  when  the  granting  of  relief  is  allowed 
to  him  pursuant  to  the  provisions  of  the  ordinance  above 
referred  to  providing  for  emergency  relief  to  dependent  non- 
residents.  As  t.     .rticular  Individual  was  receiving 
relief  through  the  San  Francisco  Hospital  on  March  15,  1939, 
I  believe  that  he  comes  within  the  category  of  those  who  may 
be  carried  on  emergency  relief  until  September  first. 


Very  truly  yours, 


CITY  ATTORNEY 


To  - 

Director  of 

Department  of  Public  Y»elfare, 


3057 


May  9,  1939. 


SUBJECT:  In  Re,  Effective  Date  of  Ordinance 

for  the  Granting  of  Emergency  Relief 
to  Dependent  Hon -Re si dents. 


Dear  Sir: 


I  have  your  letter  of  May  4,  1939,  reading  as  follows: 


"I  would  appreciate  very  much  your  supplying  me 
with  information  concerning  the  effective  date  of  the 
ordinance  authorizing  emergency  relief  to  non-resident 
Indigent  persons.   Ihe  specific  questions  involved 
are  as  follows: 

"1.   On  what  date  does  the  ordinance  take  effect? 

"2.   When  does  the  60-day  period  begin  for  those 
persons  who  came  on  the  relief  rolls  after 
Mar eh  15,  1939,  and  who  were  not  receiving 
relief  on  that  same  date? 

"3.  Are  these  persons  eligible  tc  relief  for  a 

period  of  60  days  beginning  with  the  effective 
date  of  the  orGinance,  or  with  the  date  on 
which  they  came  on  to  the  relief  rolls  (which 
date  may  precede  the  effective  date  of  the 
ordinance  by  a  period  of  nearly  60  days)?" 

OPINION. 

Answering  your  questions  in  the  order  in  which  they 
are  propounded  I  would  state: 

1.  That  the  above  mentioned  ordinance  was  approved  by 
the  jvlayor  on  April  19,  1939.   It  is  an  ordinance  subject  to  the 
referendum  provisions  of  the  Charter  and  therefore,  pursuant  to 
the  provisions  of  Section  16,  it  does  not  become  effective  until 
thirty  days  after  it 3  approval. 

2.  As  the  ordinance  is  not  effective  until  thirty 
days  after  April  19th,  the  sixty  day  period  for  those  persons  who 
came  on  the  relief  rolls  after  March  15th  "would  begin  to  run  thirty 
days  after  April  19th. 
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3.        Naturally,    the  answer  to    question  three   is 
that  non-resident   dependents  iaay  be   allowed  sixty  days   emerg- 
ency relief,    the  perioa   to    cosuanoa   thirty  days  after  April 
19,    1939. 


Very  truly  yours, 


CITY  AT, 


To  the    - 

Director  of 

I  epart.ii en t  of   Public   Welfare, 


3038 


May  27,  1939. 


SUBJECT*   In  Re,  Acceptance  of  bids  when 

Discount  Is  taicen  into  consideration* 


Dear  Sir: 

I  have   your   letter  which  reads   as   follows: 

"Will  you  kindly  give  me  your  opinion  as   to  which 

constitutes   the   low  bid  unoer  the   following   circum- 
stances : 

Item  bid  tto.l        .iu  Ko.2 

Copper  connection  assemblies       ^  .56  ea.   4  «555  ea, 
Cash  terms  %$   30  da.   Iiet  30  da, 


"It  will  be  noted  that,  disregarding  the  dia 
bid  Ne«  2  is  law,  whereas  if  payment  is  maae  witi: 
30  day  period,  bid  Ijo.  1  would  actually  result  la 


.scount, 
Lthin  the 
day  period,  bid  Ijo.  1  would  actually  result  in  the 
lowest  cost  to  the  City,  or  $«554  each. 


"As  bids  are  very  frequently  submitted  in  this 
manner,  and  as  the  same  question  arises  on  many  occa- 
sions, I  would  be  glad  to  have  you  auvise  me  if  I  am 
permitted  to  tak6  Into  account,  in  considering  which 
is  the  lowest  bid,  a  discount  which  is  conditioned 
upon  payment  being  made  within  a  certain  number  of 
days,  or  whether,  in  considering  such  bid3,  such  a 
discount  must  be  disregarded. 

"As  this  question  arises  In  connection  with  awarus 
to  be  made  unaer  the  annual  contracts,  I  would  be  glad 
to  have  your  reply  as  soon  as  possible." 


OFIWIC  . 


It  appears  from  your  communication  that  whether  the 
Ho.  1  or  the  No«  2  bid  is  the  lower  depends  entirely  upon  the 
matter  of  the  discount.   As  you  state,  If  the  matter  is  to 
be  handled  on  a  cash  basis,  the  Ho,   2   is  the  lower;   if  you 
are  to  take  into  consideration  a  discount  which  may  be  allowed 
If  the  bill  is  paid  within  thirty  days,  Ho.  1  is  the  low  bid. 


. 


. 


I  take  it,  however,  that  in  your  request  for  bias 
you  have  not  taken  into  con si aeration  the  matter  of  an  allow- 
ance of  a  discount  and  therefore  it  is  to  be  presumed  that 
the  payment  of  the  bill  is  to  be  made  on  a  cash  basis  -  that 
is,  as  a  cash  basis  is  understood  in  the  ordinary  dealings 
with  the  City  and  County  of  San  Francisco. 

You  are  the  awarding  officer  who  awards  the  bid 
but  you  have  nothing  to  do  with  when  the  bill  for  the  bid 
will  be  paid.   You  might  award  the  bid  to  the  higher  bidder 
which  would  be  the  lower  bid  if  the  amount  to  become  due 
under  the  bid  was  to  be  paid  within  thirty  days.   You, 
however,  are  not  the  distributing  officer  and  many  things 
might  intervene  which  would  prevent  the  amount  to  become 
due  under  the  bid  being  paid  within  the  thirty  day  period. 

Therefore,  the  56/  bid,  which  you  call  in  your 
letter  the  No.  1  bid,  minht  continue  to  be  higher  than  the 
55-|-/  bid,  which  you  mention  as  Bid  too.  2. 

You  are  ther< fore  advised  that  unless  your  request 
for  bids  provides  for  a  discount  under  certain  terms  of  pay- 
ment, you  must  take  the  lower  bid  submitted,  all  things  being 
equal,  irrespective  of  discount. 


Very  truly  yours, 

CITY  ATTORNEY. 


To  - 

Purchaser  of  Supplies. 


#1 


ou^y 


May   31 

"■;  s     The  Retirement  board  may  consider 
indirect  as  well  as  direct  evidence 
in  passing  upon  application  for  ae; 
benefits  pending  before  it. 

Gentlemen : 

Your  board  wishes  my  opinion  us  to  the  legal  authority 
for  .;our  proceeding  with  the  consideration  and  determination  of  a 
petition  iiied  by  the  widow  of  a  deceased  fireman  for  a  detth 
allowance  under  the  terms  of  Section  169  of  the  Charter,  where  a 
factual  situation  presents  itself  as  related  by  you  in  your  letter 
of  the  nineteenth  ultimo. 

The  statement  of  fa  ts  set  forth  in  the  indicated 
correspondence  is  as  follows: 

"Briefly,  an  employee  of  the  City  and  County  was  found,  in 
bed,  in  quarters  furnished  by  the  City,  unconscious  as  the 
result  ox  a  brain  injury.  He  died  without  regaining  con- 
sciousness. In  hearings  before  the  uetirsment  Board,  in  a 
petition  oi  the  widow  lor  a  death  allowance  tinder  Section 
169  of  the  Charter,  no  evidence  was  adduced  before  the 
t«rd  to  snow  aow  the  brain  injury  was  received." 

i rom  further  recitation  in  the  letter  of  inquiry  it  would 
p  u  iat  the  problem  before  your  body  arises  out  of  tne  absence 
of  evidence  which  is  of  a  direct  or  positive  cduraeter  establishing 
the  fact  of  a  receipt  of  an  injury  by  the  employee  during  the  per- 
formance of  his  duty,  This  observation  is  prompted  by  the  question 
suh.alt.ted  "whether  any  presumptions  of  law  overcome  the  deficiency 
in  the  evidence  as  to  how  the  injury  was  received." 

OPINION 

At  the  outset  it  is  well  to  note  the  terms  of  Section  169 
of  the  Charter  which  provide  the  benefit  sought  herein  by  the 
petitioner.  The  1-     e  is  found  in  subsection  (b)  and  reads  in 

this  manner: 

"The  la  lily  of  any  member  of  the  fire  department  who  shall 
die  as  a  result  of  any  injury  received  di     the  periormance 
of  his  duty,  e  *  »  *•,  shall  receive  the  folio     oenefits." 

iroa  the  foregoing,  It  is  obvious  that  proof  must  be  adduced 
before  your  board  establish iu,  t.iat  the  member  of  the  fire  department 
upon  whose  death  the  allo?/ance  is  to  be  made,  died  as  a  result  of  an 
Injury  received  by  him  in  the  performance  of  hie  duty  as  a  Member  of 
the  San  Francisco  lire  department,  before  you  would  oe  a     Ized  to 
ant  the  benefit  to  the  family  of  such  member* 
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As  a  corollury  to  the  a  .ova  principle,  failure  of  proof 
of  the  requisite  foots  would  constrain  you  to  deny  the  petition  for 
the  death  allowance. 

But  in  approaching  a  set  of  facts  presented  for  the 
consideration  of  your  body  it  is  essential  that  it  be  borne  in  mind 
that  it  is  not  necessary  that  the  facts  show  or  establish  directly 
that  the  injury  was  received  in  the  performance  of  duty.  On  many 
occasions  the  only  type  of  evidence  r>rocurable  is  of  an  indirect 
or  circumstantial  character,  and  if  such  is  believed  by  the  boaz*d 
it  suffices  to  meet  the  burden  of  proof* 

both  direct  and  indirect  or  circumstantial  evidence  are 
permissible  in  courts  of  Justice  for  the  proof  of  disputed  fact* 
There  is  a  distinction  between  these  two  classes  of  evidence  -  an 
inherent  distinction  which  is  expressly  rec     :d  and  explained  by 
the  Coae  of  Civil  Procedure  of  the  State  of  California,  in  Sections 
1851  and  1852,  which  read  respectively: 

"i.drect  evidence  defined,  ulrect  evidence  is  that  which 

proves  the  fact  in  dispute,  directly,  without  an  Inference 

or  presumption,  and  which  in  itself,  if  true,  conclusively 
establishes  that  fact,  *  *  •* 

"Indirect  evidence  defined.   Indirect  evidence  is  that 
which  tends  to  establish  the  fact  in  dispute  by  proving 
another,  and  which,  thouph  true,  does  not  of  Itself 
conclusively  establish  that  fact,  but  which  a  fiords  an 
inference  or  presumption  of  its  existence,  •  *  *" 

Assuming  for  the  purpose  of  this  opinion  that  at  least  some 
evidence  v/as  brought  before  you,  even  though  of  an  indirect  nature, 
you  -ay  proceed  to  consider,  weigh  and  measure  it  wit  ,  i  ulnst  or 
in  modification  of  other  evidence  properly  before  you  and  predicate 
your  decision  upon  it  together  with  the  other  evidence  presented. 

It  is  my  province  solely  to  enumerate  J  or  you  the  lc  al 
principles  applicable  to  the  subject  under  consideration;  when  this 
is  done  you  must  take  the  evidence  submitted  and  apply  the  legal 
standards  set  forth  in  the  opinion  and  conduct  your  consideration  of 
the  facts,  whether  direct  or  indirect,  in  conformity  with  the  views 
expressed. 

lxi   view  of  the  rather  {  eneral  aspect  of  the  instant  problem, 
I  can  only  definitely  stc.te  that  if  there  is  no  evidence,  direct  or 
indirect,  dealing  with  the  proof  of  the  requisite  fact  you  must  deny 
the  petition j  if  indirect  or  circumstantial  evidence  tending  to  the 
projf  of  the  necessary  fact  is  presented      ay  entertain  it  alone 
if  it  is  the  only  evidence,  or  together  with-  similar  or  direct  evidence 
if  the  same  is  introduced  and  upon  it  or  the  combination  of  the     ius 
evidence  jou  may  rest  your  decision, 

Respectfully 
Retirement  board 


T T 


• 


3040 


June   5   1959. 

"T:  Interpretation  of  Section  6  of  the  .lousing 
Authorities1  Law  of  the  State  of  California, 

ar  Sir: 

You  ask  that  I  rive  you  a  written  opinion  as  to  the 
interpretation  In     iven  to  Section  6  of  the  Bousing  Authorities' 
Law  of  the  State  of  California, 

In  my  letter  of  February  1,  1939,  I  invited  attention 
to  t!  is  section  and  have  since  discussed  it  with  you  informally*  This 
is  in  response  to  your  recent  request  for  my  written  opinion, 

OPINION 

Section  6  of  the  Housing;  Authorities1  Law  of  the  State 
of  California  provides  as  follows: 

"Interested  Commissioners  or  i.mployees.  No, 
Commissioner  or  employee  of  an  authority  shall  acquire 
any  interest  direct  or  ifldiz'ect  in  any  housing  project 
or  in  any  j  rop-srty  Induced  or  planned  to  be  included 
in  any  project*  nor  shall  he  have  any  Interest  direct 
or  indirect  in  any  contract  or  proposed  contract  for 
materials  or  services  to  Le  furnished  or  used  in  connec- 
tion with  any  housing  project.  If  any  commissioner  or 
employee  oi  an  authority  owns  or  controls  an  interest 
direct  or  indirect  in  any  property  included  or  planned 
to  be  included  in  any  housing  project,  he  immediately 
shall  disclose  the  same  In  writing  to  the  authority  and 
such  disclosure  shall  bt  entered  upon  the  minutes  of  the 
authority,  Failure  so  to  disclose  such  interest  shall 
constitute  misconduct  in  office," 


is  the  e fleet 
commissioner  has 


The  first  question  to  be  considered  is:   (1)   "V/hat 
of  a  contract  entered  into  by  the  Authority  in  which  a 


an  interest  direct  or  Indirect Y 


V" 


In  the  case  of 


640  (Decided  September  1,  1938, 


tiller  vs.  City  of  Martinez,  94  C.A.  , 
Petition  .for  re-hearing  by  the  Supreme 
Court  denied  October  1,  1958)  The  district  Court  of  Appeal  of  the 
State  of  California  held  that  a  contract  entered  into  by  the  SI  ell 
Oil  Company  and  the  City  of  Martinez  for  the  purchase  of  oil  .as  void 
under  Section  886  of  the  Kiunicipal  Corporation  Act  where  the  contract 
was  entered  Into  rihile  one  member  of  the  city  council  was  also  office 
manager  and  a  stockholder  in  the  oil  company, 

section  886  of  the  -Municipal  -Corporation  Act  (beer- 
's General  Laws  Act  5235,  Section  886)  reads  In  part  as  follows: 

"No  officer  of  such  city  ,  •  ,  ,  shall  be  interested 
directly  or  Indirectly,  In  any  contract  with  such  city 
*  •  .  or  in  do  ins  any  work  or  furnishing  any  supplies  for 
the  use  of  such  city  .  •  ,;  and  any  claim  for  compensation 
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f or  work  done,  or  supplies  or  materials  furnished, 
in  v/hich  any  such  officer  is  interested,  shall  be 
void " 

It  is  apparent  that  Section  836  applies  to  cities  of 
the  sixth  class  and  not  to  the  Housing  Authority  of  the  City  and  County 
of  San  i'Tan cisco*  further  Section  886  expressly  declares  such  contract 
to  be  void  while  Section  6  of  the  Housing  Authorities '  Law  3ays  nothing 
as  to  the  effect  of  such  a  contract. 

However,  In  Uunemacher  v.  City  of  Louisville,  52  S.W, 
1091  (Ky.  1895)  cited  approvingly  by  our  district  Court  of "  Appeal  in' 
the  ..art Inez  case,  the  court  aeld  a  contract  with  the  city  for  printing 
void  where  a  member  of  the  city  council,  holding  office  for  pay  with 
the  printing  company  as  being:  in  violation  of  a  state  statute,  the 
pertinent  language  of  Pilch  is  practically  identical  wit.-..  Section  6 
of  our  Housing  Authorities*  Law. 

The  statute  construed  by  the  court  read  as  follows: 

"Sec.  6.  Members  of  the  general  council  shall  hold  their 
office  for  two  :  oars  after  election.  They  shall  be  at  least 
twenty-five  years  of  are,  and  shall  be  housekeepers  or  owners 
of  real  estate  in  the  city.  They  shall  bold  no  other  oivil 
office.  They  shall  not  be  directly  or  indirectly  interested 
in  any  contract  with  said  city,  or  in  any  application  there- 
"or,  or  a  candidate  for  or  hold  any  office  or  employment  for 
pay  in  any  company  or  corporation  which  holus  or  is  an  appli- 
cant for  a  conti-uct  with  the  city.  .  .  .  ." 

The  Court  said: 

"A  rigid  adherence,  therefore  to  the  letter  of  the 
statute  would  lead  us  to  aold  that  the  making  of  such 
a  contract  woald  only  render  ineligible  the  interested 

ber.  Manifestly,  such  a  construction  fulls  far  short 
of  effectuating  the      jo  of  the  lawmakers*  It  is  a 
matter  of  small  concern,  corapurat.Lvely,  who  may  or  may 
not  retain  a  seat  in  the  council,  but  the  public  Is 
vitally  interested  in  the  execution  of  the  contracts  of 
the  city.  If  the  retiring  and  Interested  member,  u;>on 
becoming  inellgii  le,  leave  behind  him  an  enforceable 
contract,  he  Is  permitted  to  accomplish  what  ho   may  have 
obtained  bis  seat  in  the  council  for.   It  is  proper  to 
observe  hrre  that  no  su,      on  la  --aae  that  Pu;  jo.-ioer 
of  bhe  cou'  ell  who  was  in  the  pay  of  the'  contracting  com- 
pany had  tnyhtpbo  do  with  Tak!' n- -  "the  contract  Involve!? 

.Is  rase.  That  tribute  to  his  Integrity  is  .aid 
counsel  assa'lirv  tbe  contract.  but  it  is  not  contended 
that  this  fact  effects  the  quest "on.   In  our  opinion,  the 
effect  of  this  section  is  to  render  void  contracts  between 
the  cit^  ana  any  person  who  is  a  member  oi  tne  council,  or 
between  trie  city  and  any  corporation  wnicfi  has  a  member 
of  r.ne  council  for  one  or  its  oiri:ers  or  paid  employees. 
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uon tracts  with  Municipal  officers.  It  is  a  well-estab- 
lished and  salutary  rule  in  equity  that  he  who  is  in- 
trusted with  the  business  of  others  cannot  be  allowed 
to  ma&e  such  business  an  object  of  pecuniary  profit  to 
hl.sself.  This  rule  does  not  depend  on  reasoning  technical 
in  its  character,  and  is  not  local  in  its  application. 
It  is  based  open  principles  of  reason,  of  morality,  and 
of  public  policy.  It  iias  its  foundation  in  the  vary  con- 
stitution of  ov.v   nature,  lor  it  has  authoritatively  been 
la  red  that  a  man  cannot  serve  two  master,  and  is  rec- 
;.2ed  and  enforced  wherever  a  well-regulated  system  of 
jurisprudence  pre  vails ....  ...It  is  obvious  tJiat  nothing 

can  more  tend  to  correct  the  tendency  to  abuse  than  to 
make  abxxses  unprofitable  to  those  who  engaged  in  them,  and 
to  have  them  stamped  as  abuses  in  courts  of  jxjstlce.1 
Xn  VlUa;  Q  of  *j»fftrt  vs.  Palmer.  74  III.  £395.  the  statute 
simply  provided  that  fno  officer  snail  be  directly  or  in- 
directly interested  in  any  contract,  work  or  business  of 
the  cit;  ,  or  in  tiae  sale  of  any  article,  the  expense,  price 
or  consideration  of  which  is  to  be  paid  from  the  treasury, 
or  by  an  assessment  levied  by  any  act  or  ordinance,1  and 
did  not  provide  in  terms  that  such  a  contract  should  be 
void.  I'lie'  appellee  in  t  Imt   case  was  clerk  of  tiio'  ..,oard  of 
trustees,  merely,  and      roprietor  of  the  only  newspaper 
in  the  village.  In  declaring  a  contract  void,  made  by  the 
village  and  the  appellee  to  print  the  ordinances  of  the  city, 
the  court  said:  'Appellee f  if  he  desired  to  enter  into  any 
contract  with  the  yllia;  e^avthoi'Ities  to  uo  work  for  whlcK 
payment  was  'to  oe  made  out  of  the  treasury,  should  first' 
have  tender-'ed  his  resignation  as  a"  village  "off  icer.  Ills  con- 
tract' would  then  have  been  valid.  Tut  "while  he  cent inued 
to  exercise  the  functions  of  an  officer  he  could  make  no 
lawful  contract  to  do  work  that  was  to  be  paid  for  out  of 
the  treasury,  or  bj  an  assessment  under  any  act  or  ordinance 
of  the  villape.'   bo  the  same  effect  are  the  cases  of  Smith 
v.  City  of  Albany,  61  b'.Y.  444;  Pedple  vs.       p  "  oard 
of  Overyssel,  11  Mich.  222;  Mayor,  etc.  <f  &acon  v.  Huff, 
60   .  881 J  bity  of  Ft.  Wayne  vs.  hosenthal,  73  JLiu  .  1  6; 
Gas  Oo.  v.  West  (Mob)  4b  .   .  8'  I  ;  beitz  v.  Independent 
bist.  of  i/es  Lloines  (Iowa)  54   .   .  70. 

In  Byrne  >v.  Speed  Ooal  bo.  y.  bity  of  Louisville,  i 
S.  .;,  ob5  (.by.  1£20)  also  cited  approvingly  .In  r.he  biller  v.  Martinez 
o.vse,  tbe  court  no  Id  that  a  statute,  part  of.  the  city  charter  providing 
t  member  of  the  council  shall  not  be  interested  in  any  contract  with 
the  city,  invalidates  purchases  of  coal  by  a  city,  where,  at  the  time 
the  contract  was  made  and  the  coal  furnished,  a  paid  employee  of  the 
coal  company  was  a  raember  of  the  city  council,  thou„  ...  >;■.  > : ■-.  >unt  of  war 
conditions,  the  city  was  unatle  to  obtain  coal  elsewhere.'  '  " 
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The  court  therein  held  the  question  of  i/ood   faith  to 
be  immutorial,  and  at  pa     b  says: 

"Ths  statute  is  . aremptory  in  its  terms,  and  it 
has  oevn  wisely  construed  to  prevent  any  evasion  of  the 
prohibition  laid  down  by  its  terms.  If  it  was  once  ad- 
mitted t&iat  exceptionr     it  be  made  or  that  conditions 

.'ise  that  would  justify  putting  the  statute  aside, 
it  is  hardly  to  be  doubted,  in  view  of  the  com' ion  exper- 

ice,  that  frequent  and  successful  attempts  would  be  made 
to  render  the  statute  practically  wort  lese." 


The  case  of  wunemacher  v.  City  of  Louisville,  quoted 
from  extensively  hereinabove  is  followed  and  further  approved  in 

1908)  also  cited  approving- 
Lnea  case • 


J.  I  urn   u  Auwicivci^v     j.iOi'Ci:mi;uvD     j-a     iuj.auw«u     nil*.'     a  u 

bradley  &  Giblon  v,  Jacques,  110  S«„,  3p6  (Ky.  : 
ly  lv  our  district  Court  of  Appeal*  "in  tne  liar 1 1: 


In  Gillon  v.  01  ty  of  Jillwaukee,  1U3  ij.  W,  679  (1921), 
•  Supreme  Court  of  Wisconsin  hold  in  construing  a' statute  containing 
lav    a  "  -      iar  to  that  embodied  in  Section  6  of  the  Housing 
Authorities  *  ~uw  of  the  State  of  California: 

"A  statute  which  the  commissioner  was  bound  to  obey 
provides : 

'Ho  oommiscioner  or  person  holding  appointment  under 
said  commission  shall  V  e  interested  directly  or  indirectly 
in  any  contact  entered  into  under  the  provisions  of  this 
act.1  Section  2,  c,  608  Laws  1913....... 

"But  the  statute  is  only  declaratory  of  the      .il 
rule,  which  has  Ion.     vailed,  forbidding  members  of 
rds  and  common  councils  fire     log  contracts  with 
themselves  or  in  which  they  are  interested," 

"The  word  'Indirectly'  in  the  statute  is  not  without 
maani-o.-- " 

"Moreover,  actual  loss  to  the    :.lc  is  not  the 
principle  on  which  the  law  proceeds  in  condemning 
transactions  of  this  kind.  The  law  seeks  to  avoid 
situations  where  public  ofilcers  are  fcentptad  to  sacri- 
fice the  interests  of  the  public  to  their  own,  which 
destroy  faithfulness  and  fidelity  in  public  service," 

In  Harrison  v.  City of  Elizabeth  57  Atl.  Ib2  (1904) 
the  Supra  te  Court  of  \-<:\f   Jersey  held  that  an  aw-  rd  bV  the  j  Ire  Commiss- 
ion  of  a      ing  contract  to  t  ue  lowost  Diaper,  where  such  bidder  was 
a  r.ieiiiber  of  the  city  council,  was  void  as  violative  of  a  c.iurter  pro- 
vision providing  that  a  councilman  shall  not  be  directly  or  indirectly 
bereatsd  in  any  contract  paid  for  out  of  tie  city  treasury* 

In  Stockton  ■,  »  s,  Jo,  v.  uheel  v  U'J  pal,  App,  592 
(It- i:4) .  the  District  Court  of  Appeal  of1  t  is  state  held'  a  i  .  i,ng 


... 


contract  awarded  the  lowest     er  void  where  such  bidder  was  a 
member  of  the  city  council,  even  though  he  was  not  present  at  the 
meeting;  at  which  the  award  wa:     3,  the  award  of  such  contract  .-sing 
in  violation  of  a  section  of  tho  charter  which  provides  that  no 
officer  of  the  city  shall  be  interested  directly  or  indirectly  in  any 
contract  or  transaction  with  the  clt.  • 

lii  the  Stockton  case  the  court  stakes  clear  the  estab- 
lished public  policy  0.1  ;-.;.«.;  la'.,  ox  this  state  and  the  basic  reason 
ior  the"*  sna"ci".:ieut  of  each  r,' .-.'::.   a's  as  ''jaeefcion'  &   of'foie  lidus'Sg 
Authorities*  Law,  sa.,-lng  at'  pa.je  o97  of"  GO  Pal,  App.: 

"The  foregoing  provisions  are  in  accord  with  tho 
established  policy  of  uliis  state  with  respect  to  the 
subject  to  which  they  relate,  (See  ?ol  Code,  Sees. 
920-922;  Pen  Ooae,  sec.  71;  Civ.  Code,  sec.  16G7.) 

action  920  of  the  oodo  first  named  provides  that  public 
officers  of  this  state  shall  not  be  interested  in  any 
contract  made  in  their  official  capacity,  or  bj  any 
body  or  board  of  which  they  are  members.  Section  922  of 
the  same  code  declares  that  any  violation  of  the  provisions 
tithe  section  first  referred  t  o  may  be  avoided  at  the  in- 
stance of  any  party  except  the  officer  interested  in  such 
contract.  Section  71  of  the  renal  Code  provldesa  renal ty 
by  fine  or  h  imprisonment  in  the  state  prison  for  the 
violation  of  the  provisions  of  section  921  of  tho  Political 
Code  or  for  the  do  in-  of  certain  other  acts  pro1  limited  by 
public  officers  acting  in  their  official  capacity.  rhose 
statutory  provisions,  with  the  possible  exception  of  those 
contained  in  Section  71  of  the  Penal  Code,  are,  cenevally 
sx>eaking,  merely  express  legislative  declarations  of  the 
-law  doctrine  upon  the  subject,  and  apply,  as  does 
the  co  v  un-law  rule,  to  municipal  as  well  as  other  public 
officers.  (2  billon  on  Uunicipal  Corporations*  5th  ed., 
sees.  772,  773)  Vvhile  those  sections  do  not  bear  directly 
upon  quest, Ions  submitted  fur"  decision  ■  .cre~  feep  are, 
nevertheless,  important  to  the  present  consioe. ration  because 
t'hep  reelect  the  p'en'eral  policy  ox  the  sU-te  with  respect 
to  contracts  ..iade  uy'  "public  ox'I  leer's  In  their  official 
capacity  In' Vu'i'ch  taeV  Vuivc  a  p-:rs.>nal  or  a  pecuniary 
inle'rest,'  mad  'tha't  policy  will  'a'l'./ays  afford  -n.>re  or  less 
aid  in  coris'i'ruing  statutory  or  ch:.  .  fl'e'r  provisions  upon  th'e 
same  subject  where  sit  oh  provisions  are  pixraaed  in  "lahpu'a.  *e 
which  is  not  altogether  clear  as  to"  .is  re.tl  -/Kuniri   e>r  intent 
and  scope." 


ain  on  p     02: 

he  1 
by   him 


"The  personal  Interest  of  an  officer  in  a  contract  made 
nim  in  his  official  capacity  may  be  indirect  only,  still 
such  Interest  would  be  sufxicient  to  tain.t"'the  contract  wjTEh 
'illegality.  'If'  his  interest  in  the  contract  is  such  as  would 
T   d  in  any  degree  to  influence  him  in  nsJdLng  the  contract, 
then  the  instrument  is  void  because  contrary  to  publie  policy. 
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n        the  ^olicy  of  tne  law  be     ±at  a  public  officer  In  the 
discharge  of  nis  duties  as  such  ohoui     .  ^olutely  free 
irom  any  influence  other  t     Haft  which  may  airectly  yow 
out  of  the  obligation!  that  he  owes  to  the  public  at  large." 

And  on  pape  605: 

nIt  is  conceded  by  counsel  for  the  respondents  that 
the  contract  itself  li    -'^ctly  fair  in  all  respects  to 
the  city  and  that  neither  Councilman  Charles  worth  nor  his 
employer  'ever  received  or  at       to  obtain,  any  ad- 
vantage by  virtue  of  the  position  of  4r,  Ch&rlesworth  as 
a  member  of  the  city  council,1   It  is  ^lsc-  concooed  that 
Oliarlesworth  did  not  take  an  a  etual  part  in  the  awarding 
of  't"he  '  contract ,   :ut  these  propositions  constitute  no 
reply  to  the  conclusion  above  announced,  nor  d oes  the 

ct,  if  it  be  a  fact,  that  the  contr     roposed  to  be 
awarded  would,  if  accepted,  be  more  advantageous  to  the  city 
than  the  others  proposed  for  the  same  work.  It  is  the 
principle  which  must  be  observed  and  applied,  Xn  other 
words,  it  is  not  the  character  of  the  contract  itself f 
but  the      f  In  which  It  la  Ci'Si.ted,  liiut  "renders  it 
violative 'oT  sound  public  pol'lc;,,1*"*" 

,  a  disqualif ; lng  interest  of  the  public  official 

*       need  not  be  a  financial  one,   I      .or  v.  City  of  jaartinez,  94  C,A,b, 
640,  the  district  Court  of  ■         ^1,'aj.t-u  c-ttinp;  ivith  a,:;;:-o'val  the  case 
""no  ....a,  all  and  Jo,  yp,  .  .  u  ,  109  bal,  A   .   16,  says  at  page  645  s 

"it  would  t  ais  appear  that  the  'iftfeerMfeJ  need 
not  involve  any  dii'ect  financial  pain  upon  the    1 
of  the  public      -.al.   it  inu.'    _,_a  a; iy  interest  which 
would  prevent  him  from  exercising  absolute  lo      and 

undivided  allegiance  to  th-  best  interest  of  the  mmi- 
ility  he  serves,  lie  should  be  absolutely  free  from 
any  influence  other  tban  that  vPiloa  may  .row  out  of  tile 
obligation's  he  owes  t::e  public," 

See  Also: 

Moody  v.  Snuff let on,  203  Jal.  100 

aity  of  Shasta  v.  Moody,  90  Cal,  App,  ol9, 

.  er  the  authorities  reviewed  hereinabove,  it  is  my 
opinion  that  a  contract  entered  into  by  a  local  Authority  in  which  a 

issioner  of  such  Authority  has  an  interest  oiroct  or      oct  is  void 
elng  contrary  to  public  policy  under  tne  terms  of  Section  6  of  the 
Housing  Authorities1  Law  of  the  State  of  California* 


) 


The   second  question  to   be   considered  is:      (2) 
"Would  a  commissioner  of  a  local  i^ousinp  authority  be  guilty  of  misconduct 
where  the  Authority  enters   into  a   contract   in  which  such  •  mlmt  has 

an  interest   direct   or  v" 


In  Ooifey  v.  Superior  Cou.-t  147  Gal.  525  at5£Q  our 
Supreme  Cou-t  t  us  del  iiies  :ais  conduct  in  of  3.  ice: 

ue  phrase  'misconduct  in  office1  is  broad  enough 
to  include  any  wilful  malfeasance,  allif  nuance,  or  non- 
feasance in  office*  (^tate  v.  Clover,  115  Mo.  2^3,  20  « 
.  W.  7bo)w 

am  on  i*ublic  Officer!  (sec,  457)  it  is  stated 
that  ■misconduct  in  office  does  not  necessarily  imply  co  •- 
rupt3on  or  criminal  intention.  The  official  doing  of  a 
wrongful  a etj  •  *v  official  neglect  tu  do  an  *d  ht 

to  nave  been  done,  will  constitute  the  ofi  nse,  although 
there  was  no  corrupt  or  malicious  motive.1" 

"After  defining  'misconduct,1  Webster  declaros  it 
to  be  synonymous  with  'mis    vior, '  'misdemeanor, * 

1  delinquency,  '   and   *  of  t  ense  «  ' ,: 

In  5  Words  and  rhrases   (Second  Seri.ee)  A  misconduct  in 
office  is  further  defined J 

"  '.'-iis conduct  in  ofi  ice*   includes  such  acts  as 
amount  to  a  breach  of  the  pood  faith  and  of   the  right 
action  that  are  tacitly  required  of  all  of  s. 

Bier  v.        sen,   50  South  416,   417,    418,   58  fla.   821# 
158  Am.  St.   3ep„  lit." 

"  'i«;isconauct  in  ofi  ice'  means  any  unlawful  mis- 
behavior in  regard  to   tine  duties  ef  an  office,  willful 
in  its   character.     A  count;/  commission -.i^   wno.   wit   out 
will fulness   ora   corrupt  '     tlv'e,   hut   thru  _._■■■ ■■n,ance 

ds    the     -revisions   of    a   statute   r 


^im  ■  man       <m  »w.  ^.  -         i     n   ■  i    ■-  r  -       i  --    -        t-~ i  n — i~i  i"       i  fijii  r  i  -n   nwn  n   n  inn1-1!     n    <mi»h»h^    Jlrt— wj^ii.      ■ 

ae   of  his   official  duties,    xs  not   th^rep,y   guilty 
of    'misconduct   in  office,'   within    the      -u  rJ.n;:  of1   section 

v.   St.,   wnich      rescrioes  a  ijuie   una  t,he   for* 
feiture  of  office  for  such  misconduct,"  State  v.  .oialr 
73  ; :. .      .    514,    515,   71  uhio  St.   410. 

See  also:  Stewart  v.  Southard  17  Ohio  40!  . 

Section  7  of  the  housing  Authorities      of  the 
State  of  California  reads  as  follows  I 

"SgBOWal  of  Commissioners.  lor  inefficiency  or 
loct  of  duty  or  mis  conduct ^in  office,  a  commissionor 
or  an  authority  may  Be  removed  by  ESS  ma- or  (or  in  the 
case  of  an  authority  lor  a  county,  by  the  governing  body 
of  3aid  county),  but  a  commissioner  shall  be  removed 
only  aftor  he  shall  have  been  driven  a  co,.»v  of  the  charges 
at  least  10  days  prior  to  the  hearing  thereon  and  had  an 
ortunity  to  be     *d  in  .erson  or  :.,.     counsel,  in   the 
event  of  the  removal  of  any  c ■■>  .     cord  of  tie 

proceedings,  t     *r  with  the  charges  and  findii  .     -con, 


-  - 

shall  be  filed  in  the  office  of  the  clerk." 

It  is  therefore  ray  opinion  t  hat  such  commies  loner 
Id  not  nee«     i   o  guilty  of  misconduct  in  such  case#  but 

he  question  would  be  one  of  fact  to  be  determined  xva  -e  -  all  of 
the  circumstances  of      articular  case* 

An  analysis  of  section  G  of  the  housing  Authorities' 

Law  disclosed: 

(1)  A  general  prohibition        a  commissioner's  or 
0*1 


{■*. )   Acquiring  an  I    .est  direct  or  indirect 
in  an-.      '■"\.   .. --\° J® eft, or  in  any  property 
v   planned  to  be  induced  in  any 


project. 

.  ir.  ftj  j       j     rest  direct  or  indirect  in 
any  ;t   or     !  oposed  c 

Lala  or  e  .js  to  be  furnished  :d 

in  connection  with  any  housir;  »jcct, 

(£)  An  implication  that  it  is  permissible   for  an 
employ  eo   or   c  v  to   own,  or   control 

(as  distinguish  •om  acquire)  an  int   rest 

direct   o  ct   in    ..  j^rty  included  or 

to  be   2j     1      :u"  in  an;;  housing  project; 
•ovided,  Us  dlately  1  jsss  such  interest 

in  writing;  to  the  Authority  and  such  disclosure 

tjbo  minutes   of  the  Authority. 

(5)  An  explicit  statement  as  to  what  shal 1  cons t i tu t e 
■idaco:.'uUct  -sneer  certain  cl^oii.-i'.' uvnceSj  viz:  '"Jhat 
if  a   commissioner  or  e^^loy *      owns   or   controls  any 

or  Indirect  in  an;         .      -  tyt  included 
or  planned  to   be  included  in  any  housing  px'oject  and 

disclose  t  ie  in  writing  to  be 

Authority,    that  tsll    be  guilty  of  an  uct. 


-ours  very  truly# 


'..I  lam  A.    J*  .  rien 
iuty   City  Attorney 
Counsel  for  Housing  Authority  of 

ity  and  County  ef  San  Francisco. 


Kr«  albert  J.  dvers 

cretary-    -xeoutive  Director 
lousing  A  uthorlty  of   '.  \ty  and 

Count-    of  San     ranciaeo. 
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June  7,  1039, 

in 
close  proximity  to  school. 


SUBJECT:  Automobile  lurking  3  tat  ion  in 


Centleisen: 

ils  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  to  whether  there  is  any  restriction  against  having 
an  automobile  parking  station  located  in  close  proximity  to  a 
school . 


OP! 


Part  II,  Chapter  IV,  Article  13  of  the  Municipal  Code  of 
the  City  and  County  of  San  Francisco  controls  in  the  matter  of 
* Automobile  Parking  stations.* 

SSd.1  provision  of  the  Municipal  Code  provides  for  the 
procuring  of  a  permit  from  the  Fire  Department,  after  written  am- 
plication shall  be  first  made  therefor  and  a  hearing  ^m<i   t;«*reon. 
The  extent  of  the  authority  of  the  Fire  Department  to  grant  such 
a  permit  can  be  gathered  from  Section  454  of  the  above  Article  of 
the  vunicipal  Code. 

"Sec.  434.  .  Th« 

Fire  Department        it  the  permit  applied  for  or 
s»ay,  in  the  exercise  of  a  sound  and  reasonable  dis- 
cretion when  the  public  interest  may  require,  deny 
the  sa.ie.  .  .  tt 

It  will  be  observed  that  no  limitation  is  therein  pro- 
vided against  an  Automobile  Parking  station  being  located  in  close 
proximity  to  a  school. 

You  are,  therefore,  advised  fcnut  there  is  no  restriction 
against  having,  an  automobile  parking  station  located  in  close  prox- 
imity to  a  school. 

Respectfully  submitted, 
""city  Attorney. 
JUKY. 
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«June  7  1939, 

:      cjaUIlity  of  i'&rt  il,    .pter  II, 
Article  1,   Section  9,  subdivison  (a)  of 
the  Sen  i-' ran  else©  Jiuniclpal  Code  (ferae 
ly  pc     ;h  1,  Section  9         .»ning 
ordinance  to  a      »ed  addition  of  two 
stories  to  a  n on- conforming  store  buildiaj  • 

eentler-ien: 

.is  twill  ackno  I   e  receipt  of  ;  our  request  for  an 
.ion  as  iollovs: 

"This  office  is  in  receipt  of  an  inquiry  rela- 
tive to  eortain  proposed  additions       ises  loca- 
ted at  the  southeast  corner  of  15th  Avenue  and  l-ake 
reet . 

lises  are  classified  in  the  lecond 
;ieeidential  District.  The  use  oi  th«  property  for 
business  pui'peaes  is  non- conforming,  it  having  been 
so  used  prior  to  the  adoption  of  the  Zoning  Ordinance. 

"It  is  intended     t  owners  to  remove  all  exist- 
In  structures  (excepting  the  store),  anc  to  construct 
over  the  store,  ts?o  stories  to  be  used  for  residence 
purposes. 

"  oul.  the  addition  of  two  stories  over  the  present 
store  building,  to  be  used  for  residence  purposes,  be  con- 

aered  an  enlargement  of  I  fig  such  as  would     c 

prohibited  b;  -ph  1  of  Section  0  of  the  ituil    . 

Zone  Ordinance?" 

MI . 

Fart  IX,    dhapter  il,  ie  I,   section  S,  .vision  (a) 

of  the  Sen  .  ran cisco  itanielpeJI         e  (forme  —        <;*&:,  raph  1  of  Sec- 
tion y  e  gelling  ordinance)   reads  as  iollow;.  : 

.   I ;■ .  -  .     Any  non- 

conforming use  (   existing  on  the  26th  day  of  September, 
1921,  may  be  continued)  and  any  existine  huildin  i^ned, 

arranged,  intended  or  devoted  to  a  non-eonfonnlnr  use  may 
be  reconstructed  or  structural!     altered  and  the  non- 
conforming use  therein  chaogeA  ftobjeet  to  -.»11  owing 
re  ulatlons : 

(a)  ■   cost  of  reconstruction  or  structural  alt:    - 

ation  of  such  a  bull  aall  in  no  case  exceed  rifty 

(50£)  per   cant  of  its  assessed  value,  nor  shall  the  build- 
ing be  enlarged  unless  the  use  thereof  is   eh&n;  ed  to  a 
aenf drain     use." 


ft. 


Clearly  to  add  two  stories  to  any  building  would  be 
to  onlar;  e  it.  Ana  as  here,  t     oposed  enlargement  of 
the  s..uilding  uoes  not  contemplate  a  change  in  the  use  of 
the  building  wto  a  conforming;  use,"  as  required  (but 
rather  the  noxv-  ■  ormin£;  use  is  coriter,iplated  to  be  con- 
tinued on),  the  proposed  enlargement  is  violative  of  the 
provisions  of  Fart  II,  Chapter  XI,  section  9,  SuU ivlslon 
(a)  of  the  ban  Francisco  Municipal  -ode  (xoc -:erly  para- 
ph 1  of  section  9  of  trie  zonin;,  ordinance. 

m   are,    before,  acvised  t-iiat  the  contemplated 
addition  of  two  stories  over  the  present  non- conforming 
store  building  is  prohibited  by   the  section  of  the  San 
i  rands  oo  Municipal  Code  aoove  cited  and  quoted. 


tiespeotfully  su fitted, 


"iCfctorney." 


COMMiSi.IGM 
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June  1<L,  1^39. 


:!l      In  Re,  Equipment  of  New  Care 
to  be  Purchased  by  Public 
utilities  Co.. mission  where 
equipment  is  not  in  accordance 

th  Ordinances  of  the  board  of 
Supervisors. 

Dear  Sir* 

You  have  directed  my  attention  to    the  fact   that  you 
are  purchasing   certain  new  street  railway  cars   for  use   on   t 
Municipal  Railway  and   that  it  is  impossible  to   equip  toese  cars 
wit.    the  type  at  fencer  required  by  the  ordinances  of   the  City 

(  uui  ty  of  Sao  rranciaco  which  a  re  now  a  part  of   the  Municipal 
Cod*.        You  direct  particular  attention  to   Section  62,   of 
Chapter  IX,   Part  2,   of  the  Code  which  deals  with  street  car 
fenders  and  also  with  the  >.ianner  of  att*  ,  those  fenders  to 

a  street  cur  |  e   general  form  thereof. 

You  advise  that  the  St.  Louis  Car  Company  from  whom 
these  cars  are  being  purchased  informsyou  that  the  particular 
type  of  fencer  called  for  In  Section  62  of  torn  Code  cannot  be 
attached  to   the  new  cars. 

Yo     also  direct  my  attention  to   torn  fact   that  Section 
86  of  the  Code  provides   for  seats  for  platform  men  but  prohibits 
t.teir  use  at   certain  places  •  ftt   the  new  cars  will  be   so 

equipped  that  the  motorman  must  be  seated  at  all  times.       You  ask 
if  a  change   in  the  law  is  necessary. 

OPINION. 


Section  62  of  the  Code  is  taken  frcrft  an        ce 
which  was  enacted  prior  to  the  advent  of  the  i»unicipal  Railway 
anc  therefore  has  reference  only  to  privately  owned  street 
railways.   If  it  did,  at  any  time,     /   to  the  .'unicipal 
Railway  it  ceased  to  do  30  on  the  advent  oi  the  present  Charter, 

The  ordinance  tro:.   which  Section  86  is  taken  was 
enacted  by  the  ooaro  of  Supervisors  after  the  advent  of  the 
aicipal  Railway  but  while  the  railway  was  under  the  jurisdic- 
Q  of  t     ard  of  Public  Dorics  as  provided  In  Subdivision  8 
of  Section  9,  Chapter  I,  Article  VI  of  the  ol     ;-ter  «hi«h 
read  as  follows: 
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wSec.  9.    The  Board  of  Public  Works  shall  have 
charge,  superintendence  and  control,  under  such 
ordinances  as  may  fro.:j  time  to  time  be  adapted  by  the 
Supervisors: 

•  •  -*  •  ■&  -;:- 

H8.    Of  the  construction,  maintenance  and  opera- 
tion of  any  and  all  public  utilities,  owned,  controlled 
or  operated  by  the  City  ana  County,  *  »  »  #" 

A  reading  of  Section  9  above  referred  to  shows 
undoubtedly  that  it  was  the  intention  of  the  framers  of  the  old 
Charter  to  vest  control  of  the  utilities  in  the  t>oard  of  Public 
Works  subject  to  such  ordinances  as  the  Board  of  Supervisors 
might  enact. 

The  new  Charter  changed  these  conditions  and  by  Section 
121  provides: 

"The  public  utilities  commission  shall  have  charge 
of  the  construction,  management,  supervision,  maintenance, 
extension,  operation  and  control  of  all  public  utilities, 
*  •  * 

"The  commission  shall  locate  and  determine  the  char- 
acter and  type  of  all  construction  and  additions,  better- 
ments and  extensions  to  utilities  under  it  s  control,  and 
shall  determine  the  policy  for  such  construction  or  the 
making  of  such  additions,  betterments  and  extensions  from 
Ma*  public  funds  under  its  jurisdiction;  ■«■  »  -*w 

It  can  be  seen  from  this  language  that  it  was  the 
intention  of  the  frame rs  of  the  new  Charter  to  vest  complete 
control  of  all  utilities  in  the  Public  Utilities  Commission. 
True,  Section  2  of  Hae   new  Charter  provides: 

"All  ordinances  or  resolutions  inforce  at  the  time 
this  charter  takes  effect  and  not  inconsistent  therewith 
shall  continue  in  force  until  amended  or  repealed." 

However,  it  is  only  necessary  to  compare  the  provisions 
of  the  olo  Charter  and  the  ordinances  enacted  by  virtue  thereof 
with  the  provisions  of  the  new  Charter  to  see  that  the  latter 
vests  the  iiianagement  of  utilities  in  a  body  entirely  different 
from  the  Board  of  Supervisors  and  the  Board  of  Public  Works, 
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You  aro  therefore  advised  that  Sections  62  and 
Section  8G  of  the  Chapter  IX,  Part  2,  of  the  Municipal  Code 
are  not  binding  upon  the  Public  Utilities  Goifira:  as  ion  insofar 
as  the  operation  or '-equipment  of  the  Municipal  Hallway  is 
concerned  and  the  Commission  Is  free  to  provide  such 
equipment  as  It  sees  fit. 


Yours  very  truly, 

CITY  A3T0&  v 


TO: 

Manager  of  Utilities 


copy  to- 

Manarer  and  Chief  Kn^ineer 


#1 
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June  14,    193CJ. 


:      &a      e,   Record*,  ice  of 

Completion, 


Bear  Sir: 


I     ove  your  letter  reading  as   follows! 


"In  retarding  Notice  of  Completion  uncer  the 
proviaio.ua  etion  1187  it  has  boon  tlie   practice 

of   this  office  to   transcribe  the  notice   In  full  In 
our  official  recorus,    are   return  Co  plet  otice 

to  ,>arty  filing  sas-e.        Recently,   an  attorney  for  a 
railroad  corporation  clairaed  we   shoulc   permanently 
file   same   in  our  files   in  addition  to   the  r>  -ng 

thereof.  a  statute  reads   •file  for  record1   not 

file  and  record, 

"Please  let  me  have  your  opinion  as  to    t 
comctaess  of  mf  procedure.        I  holu    that  all  papers 
such  as  heeds,   ..ortgages,  etc.,   are  f.:  sited 

under  1170  of  our  Civil   *>ode  ana  recorded  under  pro- 
vlsio  ctlon   1213,   Clvix  0»«o. 

*Ki  let  me  have  your  opinion  as  to  wnether 

or  net   i  a  It  la  my  Intei-pretafciOi  coae 

sections.  n 


. 


The  langut-       set  ion  11G7  of  the  Code  or  Civil 
Procedure  In  regan-  tv.-  the  filing  of  a     ce  of  Completi 
In  the  office  of  the  Recorder  reads  as  follows s 

"The  owner  snail  within  ten  days  after  the  com- 
pletion of  any  ecu tract  ■        *  file  for  record 
in     ,f  fice  of  the  county  recorder  ity 

.-ty  is  situated  a  notice  setting  forth 
i  the  io:j  was  completed,  * 

Therefore  we  have  to  give  attention  to  the  eanlng  of 
the  tern  "file  for  record".   This  term  Is  used  in  the  same  sec- 
tion in  r         he  filing  of  mechanics'  liens,  It  fee     3et 
forth      hie  contractor  "may  file  for  record  with  the  county 
recoruer  »  *  •  his  claim  for  lien,  etc.". 


-2- 


There  is  no  question  In  my  mind  that  it  ia   the  duty 
of  the  Recorder  to   actually  keep  the  lien  in  the  proper  book 
maintained  for  that  purpose  a  -ref  ore  I  can  see  no  reason 

it  is  not  likewise  his  duty  to  keep  in  the  proper  book 
the  recorc  of  Notice  of  Completion  after  it  is  filed  in  the 

!.         ilce.        To  hole,  otherwise  would  give  no  me  an  I 
whatsoever  to  the  term  "file  for  record"   for  if  it  were  the 
intent  f  the   legislators   that    the   document   should  -merely 

be  filed  there  would  be  no  necessity  of  adding  the   words 
"for  record". 

Section  4131  of   the  Political    Code  dealing  with  the 
ducies  of  the  Recorder  makes   it  Ms  duty  to  actually  keep 
notices  of  mechanics'    liens   in  the  record  book  and  as   the 
language   is   the  saue   in  regard  to  notices   oi'   completion,    i 
beiieve  the   same  rule  Bust  apply. 

You  are  therefor*  fccfriai  at,   in  pinion, 

notices  of  completion  should  be  actually  copied  into    the  proper 
look  or  record  tt  on  it   car,  be  returned  to  the  person  who 

recorc.ee  it. 


Very  truly  yours, 


. 


- 
■  ecoroer. 
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June  15,  1939. 


fDBJ  Civil  Service  Commission  cannot 
Prevent  Teacher  from  folding  a 
?J?unicIpal  Civil  Service  Position. 


Gentlemen: 


Thia  office  is  in  receipt  of  your  request  for  an  opinion, 


a 3  follows: 


SQUBST 

"The  San  I'rancisco  ^oard  of  Education  at  its 
last  regular  meeting  requested  me  to  ask  your  opin- 
ion on  the  following  situation: 

There  are  four  or  five  evening  school  teachers 
in  the  san  Francisco  Public  Schools  who  have  acquired 
tenure  in  their  posit ions  by  reason  of  their  length 
oi  service.   It  also  appears  that  these  same  individu- 
als have  held  and  are  now  holding  positions  in  the  day 
time  with  the  City  and  County  of  San  Francisco  under 
Civil  service.     The  Civil  Service  Commission  has 
recently  mauo  a  ruling  that  it  la  illegal  for  these  in- 
dividuals to  hold  a  position  in  the  day  ti^e  under 
Civil  service  aim  a  position  in  the  evening  in  the 
School  Department  arid  have,  therefore,  demanded  that 
these  people  either  resign  or  take  a  leave  of  absence 
from  one  or  the  other  position.   It  is  our  understand- 
ing that  the  Civil  service  Commission  bases  its  holding 
on  that  part  of  Section  142  of  the  Charter  which  reads 
as  follows: 

'Any  person  holding  a  salaried  office 
\uider  the  city  and  county,  whether  by  elec- 
tion or  by  appointment,  who  shall,  during 
liis  term  of  office,  hold  or  retain  any 
other  salaried  office  under  the  government 
of  the  United  states,  or  of  this  state,  or 
who  shall  hola  any  other  salaried  office 
connected  with  the  government  of  the  city 
and  county,  or  who  shall  become  a  member 
of  the  legislature,  shall  be  deemed  to  have 
thereby  vacated  the  office  held  by  him  un- 
der the  city  and  county. ' 

It  appears  to  the  Beard  of  Education  that  the  above 
section  of  the  Charter  does  not  apply  to  the  in- 
stant situation  in  that  teachers  of  our  public 
schools  do  not  hold  an  'office*  but  that  they  are 
merely  'employees ' . 


■ 
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■  also  call  your  attention  to  the  fact  that 
teachers  in  the  public  schools  have  an  employment  with 
the  San  r,,rancIsco  Unified  School  District  and  not  with 
the  City  and  County  of  Saa  Francisco. 

HP  both  of  these  reasons  we  believe  that  said 
portion  of  Section  142  of  the  Charter  is  inapplicable. 

As  far  as  the  practical  application  of  this  rul- 
ing of  the  Civil  Service  Commission  is  concerned  w© 
should  like  to  present  to  you  the  situation  of   .   arry 
Kill  who  la  one  of  the  Individuals  concerned.    i  .  Hill 
who  is  employed  by  the  City  and  County  of  San.  Francisco 
in  the  day  time  aa  a  joiitor  has  been  employed  by  the 
Board  of  Education  for  two  evenings  per  week  as  an  in- 
structor in  a  class  designated  as  ♦Steamfitters  Appren- 
tice Training. f     There  has  been  an  urgent  demand  for 
this  type  of  instruction  and  the  Board  of  Education  has 
been  unable  to  secure  any  other  instructor  who  is  capa- 
ble of  rendering  this  type  of  instruction.   Because 
of  this  fact,  it  lias  been  necessary  to  discontln  '«  this 
elas3,  thereby  impairing  to  that  extent  our  educational 
program. 

The  Board  of  Education  respectfully  reqxiests 
that  you  rendor  an  opinion  at  your  earliest  convenience 
as  to  whether  the  Civil  Service  Commission  is  correct 
in  Its  interpretation  that  the  Charter  prohibits  the 
employment  of  an  individual  by  the  City  arid  County  In 
the  day  ti~e  and  by  the  '.''chool  Pepartment  at  night." 

OPINION. 

Sba  Civil  Service  Consnlsston  of  the  City  and  County 
of  San  Francisco  is  a  creature  of  the  San  Francisco  Charter.  It  has 
only  the  powers,  rights  and  privileges  B«af orred  by  tho  various  char- 
ter provisions.    The  Civil  service  Commission  has  not  the  right  to 
legislate  in  connection  with  municipal  i       ,  BOP  has  it  the  power 
and  right,  either  directly  or  indirectly,  to  alter  the  provisions  of 
the  Charter.      Its  powers,  right*  aid  privileges  are  circumscribed 
by  any  lack  of  specific  authority  glvec  to  it  by  the  Charter. 

I  have  carefully  examined  all  of  the  Civil  Service  pro- 
visions of  the  Charter  and  find,  with  respect  to  the  paragraph  of 
Section  142  of  the  Charter  iiientioned  in  your  request,  that  it 
is  evident  that  there  has  bean  s  ;;;is  construction  placed  upon  the 
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language  of  thia  Charter  provision.    This  office  has  on  several 
occasions  in  the  past  ruled  that  similar  provisions  concern  only 
officers  arid  do  not  concern  employees. 

See:   City  Attorney's  Opinion,  Jai  Aary  15,  1930. 
See:   City  Attorney1 s  Opinion,  October  14,  1931. 

There  are  many  cases  Which  support  the  views  expressed 
in  these  opinions. 

See:  H  CAL3     a, 

61  Gal  .  App.  377, 
WALKER  V.  RIC 

79  Cal.  App.  139. 

In  the  case  of  0     ft  v.  POOL,  137  Cal.  181,  the  court 

In  drawing  a  distinction  between  a  public  officer  a:  id  an  employee, 
at  page  187,  said: 

*A  public  officer  is  a  public  agent  and  as 
such  acts  only  on  behalf  of  his  principal,  bhe  public, 
whose  sanction  Is  generally  considered  as  necessary 
to  give  trie  act  performed  by  the  officer  the  author- 
ity and  power  of  a  public  act  or  law.  The  most  gen- 
eral characteristics  of  a  public  officer,  which  dis- 
tinguishes hL..i  from  a  mere  employee,  Is  that  a  public 
duty  ia  delegated  and  entrusted  to  him,  as  agent,  the 
performance  of  which  is  an  exercise  of  a  part  of  the 

/ernmental  functions  of  the  particular  political 
unit  for  which  he,  at-     t,  is  acting.    There  are 
other  Incidents  which  ordinarily  distinguish  a  public 
officer,  such,  for  instance,  as  a  fixed  tenure  of 
position,  the  exaction  of  a  public  oath  of  office  end, 
perhaps,  an  official  bond,  the  liability  to  be  called 
to  account  as  a  puclic  offender  for  misfeasance  or  non- 
feasance in  office  and  the  payment  of  his  salary  from 
the  general  county  treasury." 

ochool  teachers  ars  employees  and  not  officers. 

Section  20  of  Article  IV  of  the  California  Constitution 
contains  language  somewhat  similar  to  that  of  ths  Charter  provision, 
and  in  no  California  case,  that  I  have  been  alble  to  find,  have  the 
courts  ever  held  that  this  section  applies  to  an  employee.  All  that 
need  be  done  is  to  casually  examine  the  language  of  the  Charter  pro- 
vision in  order  to  determine  that  it  was  never  Intended  to  apply 
to  employees;  aid  that  it  was  Intended  only  to  apply  to  officers. 
In  fact,  it  ;:oes  still  farther,  in  that  It  Is  restricted  to  sal- 
aried officers.     Therefore,  the  position  of  the  Civil  Service 
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Commission  in  t  is  connection  is  untsnatle, 

■  eraore,  it  must  be  borne  in  mind,  in  the  case  of  teach- 
ers as  distinguished  from  municipal  em  lo  ees,  that  the  San  irancisco 
Unified  School  district  is  an  individual  entity  and  is  not  a  part  of 
the  municipal  government  of  the  City  and  bounty  of  San  xrancisco, 
a  municipal  corporation,  and  that  the  pat  of  Section  142  of  the 
Charter  quoted  in  your  request  does  not  effect  school  district  per- 
sonnel, since  it  does  not  refer  to  school  districts. 

This  brings  us  down  to  the  question  of  the  right  of  the 
Civil  Service  Commission  to  pass  a  rile  to  prevent  a  school  teacher 
from  simultaneously  hold in     -niclpal  position. 

Section  141  of  the  Charter  is  the  only  provision  giving 
authority  to  the  Civil  Service  Ccmsnission  to  enact  miles.   In 
connection  with  the  rule-maklnr;  power  of  the  Commission,  the  Charter 
provides  as  follows s 


i   out 


cei 

s  ail  overn  applications;  examinations;  eligibility; 
drxration  of  eligible  lists;  certification  of  eliyibles; 
tents |  promotions;  transfers;  resignations;  lay- 
offs or  reduction  in  force,  .oth  permanent  and  temporary, 
auB   to  lack  of  work  or  funds,  retrenchment,  or  comple- 
tion of  work;  the  fiiilnt  pf  pos  tions,  temporary, 
seasonal  and  ,oer  .;ar>er»t ;  class  if  i  cat  ion;  i    s  ;al  of  pay- 
rolls; •  »  ^.n 

m   will  note  that  this  Charter  provision  provides  that 
the  Commission  shall  have  the  power  to  a.  opt   rules  to  carry  out 
the  C^Y*--*-  ^8"y3.c®  provisions  of  this  Charter.  Thus  the  Uiarter 
provision  is  restrictive,  and  restricts  the  Ci.vil  Service  Commission 
to  the  adoption  of  rules  to  carry  out  the  Civil  Service  provisions 
of  the  Charter  and  not  to  nake  rules  generally.  The  lanrua^e  of 
Section  141  dealing  with  applications;  examinations;  el     Hit:;; 
etc.  has  to  do  only  with  ordinary  civil  service  matters*  This  view 
is  demonstrated  to  be  correct  when  all  of  the  rjrovisions  of  the 

. ^ter  dealing  wit;:  Civil  Service  are  examined,  particularly 
Section  145,  which  deals  with  qualifications  and  tests* 
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In  the  recent  case  of  BRUCB  v.  CIVIL  SSBT20I  BOARD  Ch 
CITY  OF  OAKLAND,  6  Cal.  App.  (2d)  633,  the  court,  at  page  636,  saldi 

"It  is  a  general  principle  of  statutory  con- 
struction as  applied  to  charters,  that  latitude  is 
given  to  civil  service  boards  to  adopt  rules  govern- 
ing method  of  examination  and  markings,  so  long  as 
the  rules  so  made  are  within  the  provisions  of  the 
caarter  and  in  consonance  with  the  Tundarr/ynTaTT'prlii- 
cfples  thereof.    (,'itchell  v.  McKevitt,  120  Cal.  App. 
458,  17  Pac.  (2d)  789). 

A  civil  service  commission  derives  Its  powers 
from  the  charter  creating  it  aid  may  not  exercise  any 
not  directly  given  or  necessarily  Implied  from  those 
conferred.   Rules  adopted  by  a  commission  have  the 
force  of  lew  If  they  are  within  the  powers  conferred 
upon  the  commission  by  the  charter.  (Ilaub  v.  Tuttle, 
80  Cal.  App.  561,  251  Pac.  925). 

A  rule  within  the  scope  of  its  application  has 
tne  force  and  dignity  of  a  law,  but  since  the  board 
owes  its  existence  to  the  organic  instrument  it  cannot, 
uncier  the  guise  of  exercising  a  rule-making  authority, 
alter  the  instrument  which  has  created  it.*  (Italics  ours). 

In  a  recent  opinion  of  the  Attorney  Oeneral  dated  APrll 
19,  1939,  in  connection  with  political  activities  in  the  State 
Civil  Servica,  the  Attorney  General  said: 

"The  Personnel  Board  has  the  power  to  enact 
rules  relating  to  the  particular  prohibited  acts, 
but  the  Hoard  is  not  empowered  to  legislate  through 
the  exercise  of  it 3  rule-making  pov^ers  on  matters 
not  within  the  scope  of  the  law  itself." 

8*  further  saidj 

"The  Personnel  Board,  in  my  opinion,  has  not 
the  power  to  adopt  a  rule  prohibiting  a  civil  ser- 
vice employee  from  becoming  a  candidate  for  an  elec- 
tive public  office.   There  is  nothing  in  the  civil 
service  act  prohibiting  a  civil  service  employee  from 
becoming  such  candidate.   The  la       r-e  would  have 
power  to  enact  a  law  to  that  effect,  but  in  the  ab- 
sence of  such  legislative  declaration  the  Board  would 
exceed  Its  power  If  it  adopted  such  a  rule.* 

Thus  it  will  be  observed  that  the  Civil  Service  Commis- 
sion is  limited  in  its  powers,  rigats  gnA  privileges  to  the  grant  of 
power  given  to  it  by  the  Charter.   Since  the  Civil  gervice        '.on 
has  not  the  power  to  legislate  and  has  not  the  power  to  amend  the 


charter,  and  since  It  has  not  any  power  gran  tad  be  onci  the  right  to 
adopt  rules  to  carry  out  the  Civil  Service  provisions  of  the  Charter, 
it  is  my  opinion  that  the  Civil  Service  Commission  lias  no  power  to 
pasa  a  rule  to  compel  a  teacher  of  the  San  irancisco  Unified  School 
District  to  choose  between  his  e  r:lo;  icmt  as  such  and  his  eraplo\ment 
in  the  municipal  service,  since  such  would  be  beyoad  the  scope  oi 
ordinary  civil  service  powers  granted  by  tho  Charter*  An  inhii  ition 
Which  would  bar  teachers  fron  holding  ;:runicipal  employment  is  funda- 
mental and  far  beyond  the  purview  of  the  principles  of  civil  service. 
Only  by  legislation  can  such  a  prinoiple  be  adopted.  The  wisdom  of 
such  legislation,  of"  course,  cannot  be  considered  here. 


1-iespectfully  subialtted, 


r-r ; — 


BOA  HI-  "PIGS 
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June  21,  1939. 


SUBJBCT:  Inro  -  Chock  Koceived  in  Payment 

of  Taxes  where  Check  is 
-e  turned  by  Iteason  of  Lack 
of  Funds  or  Failure  of  the 
Hank  to  Honor  same* 

l>ear  iir: 

I  am  in  receipt  of  your  communication  in  which  you  direct 
ay  attention  to  the  fact  that  during  the  period  for  the  receipt  of 
the  last  installment  of  taxes  for  the  current  year  you  received  a 
eheck  dated  April  14,  1939  in  payment  of  the  taxes  of  Mrs.  Frances 
N.  fcioore.  The  check  was  in  the  amount  of  $456*52  and  was  drawn  by 
Duval  Moore.  The  exact  date  on  which  this  check  was  received  does 
not  appear  from  your  records,  but  I  understand  that  in  the  ordinary 
course  of  business  it  would  have  been  received  approximately  on 
Monday,  April  17,  1939;  that  by  reason  of  the  rush  in  the  payment  and 
collection  of  taxes  this  check  was  handled  In  the  ordinary  course 
and  was  not  deposited  for  collection  until  April  21st  and  that  when 
same  was  presented  to  the  bank  upon  which  it  was  drawn  you  were  ad- 
vised that  a  Federal  government  tax  lien  had  been  placed  against 
the  account  of  the  maker  of  the  check  and  for  that  reason  the  bank 
refused  payment  and  now  the  maker  of  the  check  declines  to  return 
the  receipt  given  to  him  for  the  payment  of  taxes  or  to  pay  the 
amount  of  the  taxes  for  which  the  check  was  given  in  payment. 

I  further  understand  that  there  is  endorsed  upon  the  receipt 
issued  for  taxes  the  following} 

"Checks,  drafts  and  money  orders  are  accepted  by 
the  Tax  Collector,  only  as  agent  of  the  taxpayer  for  his 
accommodation,  subject  to  the  following  conditions: 

"The  Tax  Collector  assumes  no  responsibility  for 
the  loss  of  any  such  item,  or  the  proceeds  thereof,  in 
transit  or  from  the  failure  of  any  institution  upon  which 
the  item  is  drawn  or  which  is  used  in  the  collection  there- 
of, or  for  delay  in  depositing  such  items  for  collection, 
or  for  losses  to  the  taxpayer  from  any  other  cause  relating 
to  such  items." 

OPINION 

There  is  a  provision  in  the  Civil  Code,  to-wit,  Section 
3265b, to  the  effect  that  a  check  must  be  presented  for  payment  within 
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a  reasonable  time  after  Its  Is3ue  or  the  drawer  will  be  discharged 
from  II  bility  thereon  to  the  extent  of  the  loss  caused  by  the  delay. 
This  is  the  ordinary  rule  in  commercial  transactions  but  it  does  not 
apply  in  the  matter  of  the  collection  of  taxes, and  in  support  of 
this  contention  I  direct  your  attention  to  the  decision  of  the  Supreme 
Court  of  South  Dakota  in  the  case  of  K0GLE3T0N  v.  PLOWMAN,  reported 
in  207  N.  ft.  at  page  891,  and  in  44  A.  L.  R.  at  page  1231.  In  this 
case  the  Supreme  Court  of  aouth  Dakota  held: 

"The  rule  that  want  of  diligence  in  presenting 
for  payment  a  draft  sent  in  satisfaction  of  a  claim  ex- 
tinguishes the  liability  of  the  drawer  cannot  be  applied 
in  favor  of  a  taxpayer  sending  a  bank  draft  to  the 
collector  in  payment  of  taxes,  and  therefore  the  negli- 
gence of  the  collector  in  failing  to  present  the  draft 
for  payment  before  the  insolvency  of  the  drawer,  so  that 
the  draft  becomes  uncollec table,  does  not  release  the 
taxpayer  from  his  liability  for  the  taxes." 

Also  in  the  case  of  VIAL  v.  ?aRADI3,  decided  by  the  Supreme 
Court  of  Idaho  and  reported  in  255  Pao.  at  page  643,  and  also  In  53 
A.  L.  K.  at  page  191,  the  court  said: 

"Under  Gomp»  Stat.,  section  3222,  requiring  all 
taxes  to  be  paid  in  money,  and  section  3097,  providing 
that  there  shall  be  a  lien  which  shall  only  be  dis- 
charged by  payment,  cancelation,  or  rebate  of  the  taxes, 
a  check  given  to  tax  collector,  intended  by  taxpayer 
and  collector  as  payment  oj  taxes,  and  for  which  re- 
ceipt showing  payment  of  taxes  is  issued,  does  not  con- 
stitute such  payment,  though  check  would  have  been  paid 
but  for  collector's  negligence  in  not  presenting  it 
till  after  failure  of  the  bank." 

It  Is  quite  evident  the  tax  oollector  was  in  no   way  negli- 
gent but  handled  this  check  in  the  ordinary  course  of  business  and 
presented  it  for  payment  as  soon  as  It  was  physically  possible  to  do 
so.  However,  I  believe  In  view  of  the  two  cases  which  I  have  cited 
that  It  Is  i  material  whether  there  was  more  than  ordinary  delay  on 
the  part  of  the  tax  oollector  In  presenting  the  check.  The  result 
is  the  same  and  the  fact  remains  that  the  check  was  not  paid  and 
therefore  the  lien  for  taxes  has  not  been  discharged. 
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You  are  therefore  advised  that  if  the  amount  of  the  taxes 
is  not  paid  before  the  date  of  sale  to  the  state,  you  are  justified 
in  selling  this  property  to  the  state  for  non-payment  of  the  second 
installment  of  taxes  for  the  last  half  of  the  current  year  and  in 
due  coarse  having  the  property  sold  by  the  state. 

The  receipt  which  you  liave  issued  is  the  same  as  any  other 
receipt  for  the  payment  of  money*  It  is  only  prima  facie  evidence 
and  if  a  receipt  has  been  given  without  the  actual  payment  of  the 
money  it  is  not  effective  and  my  advice  to  you  ia  to  pay  no  attention 
to  it  but  to  hold  the  unleashed  check  as  evidence  that  the  amount 
specified  in  the  receipt  was  not  paid* 

Yours  very  truly, 


CITY  ATTORifcsY 


Tax  Collector 
City  Hall 

Copy  to j 

K;r»  Sinclair 

Tax  Collector's  office 
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June   30   1939. 

J  77:  In  re  Gasoline  Permit  for  Property 
on  Northwest  corner  of  Pine  and 
Larkln  Streets. 

i^ear  Sirs: 

You  have  asked  tiiat  I  advise  you  as  to  whether,  in 
my  opinion,  the  permit  granted  to  the  Standard  Stations  on  June,  1933, 
to  conduct  an  automobile  supply  station  on  the  Northwest  corner  of 
Pine  and  Larkin  Streets  was" legally  granted.  I  understand  your  reason 
for  this  request  is  that  there  may  be  some  possibility  that  the 
station  is  wit  In  the  prescribed  distance  of  the  iiedding  School,  which 
Is  situated  in  the  southwest  corner  of  the  same  streets. 

In  order  that  the  situation  may  be  fully  understood 
it  is  necessary  that  I  should  gite  to  .•  ou  the  history  and  back;  round 
of  the  application  and  the  permit.  To  this  end  I  have  made  a  full 
investigation  of  the  several  departments  through  which  this  applica- 
tion passed. 

The  application  was  made  on  May  18,  1933  bj  the 
Standard  Stations,  Inc.,  and  was  addressed  to  the  Chief  Engineer  of 
the  lire  department.  The  requisite  notice  was  given  that  a  hearing  on 
the  application  would  be  held  on  May  31,  1935  in  the  rooms  of  the  Fire 
department  at  7:30  P.M.  In  accordance  with  the  Charter  the  application 
was  referred  to  the  City  Planning  Commission  and  received  the  approval 
of  that  body  prior  to  the  date  of  the  hearing. 

On  May  19,  1933,  the  Captain  in  charge  of  the  bureau 
of  Fire  Prevention  and  Pu-llc  Safety  reported  that  the  property  for 
which  the  permit  was  desired  was  directly  across  the  street  from  the 
Kedding  Orammar  School  and  supplemented  his  report  by  saying j 

"At  the  time  of  this  inspection  I  could  see  no  apparent 
reason  from  a  fire  protection  standpoint  why  this  permit 
should  not  be  granted,  provided  tiiat  the  entrance  of  tills 
proposed  building  is  not  within  200  feet  of  the  main  en- 
trance to  the  school  building •" 

A  favorable  recommendation  was  g  iven  to  the  application. 

At  the  hearing  on  May  31,  1933,  the  lire  Marshal  reported 
"that  there  was  a  school  building  on  the  southwest  corner  of  Pine  and 
^arkin  Streets  with  a  frontare  on  Larkin  Street  to  Austin  Avenue  and 
a  frontage  on  Pine  Street  of  165  feet;  that  the  school  ,  ard  was  In  the 
rear  of  the  building  and  faces  Austin  Avenue;  that  there  are  three  lax'ge 
doore  on  the  Pine  Street  side  of  the  oulldlng;  all  three  doors  are  used 
bj  the  pupils  and  the  center  door  which  leads  into  the  yard,  which 
appears  to  be  the  main  means  of  Ingress;  another  door  on  the  corner  of 
Pine  and  I,arkin  streets  leads  to  the  easterly  wing  of  the  bull  dirt;  ; 
another  door  located  85  feet  west  of  the  Larkin  Street  building  line 
leads  through  the  building  to  the   :Lard.  A  t  Ird  door  is  located  156 
feet  west  of  the  Larkin  Street  building  line  and  leads  to  the  westerly 
wing  of  the  building.   Pine  Street  is  6b' 9"  in  width  from  building 
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f       line  to  building  line.      The  door  of  the   proposed  supply  station  build- 
ing will     e  located  40   feet  north  of  the   Pine   Street  building   line. 
As  the  door  of  this  proposed  supply    station  will   be  within  200  feet 
of  the    entrance  to  the  school  which  is  a  violation  of  Ordinance  No. 
2659,    I  I'ecommend  that  the   permit  be  denied," 

Attached  to  the  report  of  the  marshal  was  a  sketch 
showing  the  various   distances.     At   the   tine   of  the  hearing  various 
residents  of  the  district,  and  some  of  them  going  far  away  from  the 
district,   filed  with  the   wiief  Engineer  of  the  i  ire  Department 
petitions  both  pro  and  con  as  to  the  granting  of  the   application. 
After  hearing  from  all  parties  the  Chief  Engineer  of  the  Department 
•mted  the  application. 

On  the  21st  of  Jw>e,   1935,   one  of  the  protestants, 
who  operated  a  garage  in  the  neighborhood,  appealed  to  the  Board  of 
Permit  Appeals  from  the  order  granting  the  permit.     The  appeal  was 
heard  on  June  29th  and  on  July  10th,   four  members  of  the    board  of 
Permit  Appeals  concurred  in  the  granting  of  the  permit  and  one  voted 
to  overrule.     This  vote  sustained  the  Chief    hgineer  of  the  Fire 
department, 

OPINION 

In  order  to  fully  understand  the  action  of  the  Chief 
of  the  Fire  Department,  and  the  action  of  the  iioard  of  Permit  Appeals, 
you  must  give  consideration  to  the  ordinance  as  It  existed  at  the  time 
of  application  for  this  permit.  The  ordinance  in  question  v/as 
Ordinance  Wo.  2659  (Hew  Series)  and  the  pertinent  portion  of  which, 
insofar  as  It  applies  to  the  instant  case,  reads  as  follows* 

"Provided,  however,  the  ~>ourd  of  Supervisors  shall 
rejfuse  the  permit  if,  in  the  judgment  of  the  board 
an  automobile  supply  station  at  the  proposed  loca- 
tion would  be  particularly  hazardoiia  to  the  pu> lie 
safety;  provided,  iurtner,  the  i^oard  of  Supervisors 
si '.all  not^Jrant'  or  Istsue  anv  permit  to  conduct, 
operate  or  iaaj.;  itain  an  automobile  ^supply  station 
w'i'tliin  the  boundary  of  200  Tee t  'of  any  Bchool,H5'hurch, 
theatre  or  hospital;  s  aid  measurements"  to  be  taken 
from  the  front"  entrance  of  the'  aot'omoblle  supply 
station  to  the  front  entrance  of  said  s olio ol,'  church, 
theatre  or   hospital." 

It  may  be  added  that  after  the  advent  of  the  new  Charter 
the  matter  of  granting  these  permits  was  taken  from  the  board  of  Supervis- 
ors and.  lodged  with  the  Chief  Engineer  of  the  Fire  department. 

I  further  direct  ?our  attention  to  the  fact  that  an 
automobile  supply  station  is  defined  in  the . ordinance  as: 

"A  building  not  more  than  one  story  in  height;  not 

V9   than  25  feet  wide  and  25  feet  long  and  not 
more  than  17  feet  high  from  the  ground  level,  etc," 

It  is,  therefore,  ap}>arent  that  when  this  application 
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was  considered  the  Chief  of  the  Fire  Department  and  the  yoard  of 
Permit  Appeals  dealt  with  the  term  "automobile  supply  station"  as  a 
building  as  distinguished  from  the  premises  upon  which  the  building 
was  sittuited. 

It  further  appears  from  the  records  supplied  to  me, 
that  in  the  school  directly  across  the  street  from  the  supply  station 

>re  are  three  entrances  and  from  such  information  as  I  have  been 
ale  to  : ather  at  this  late  date,  inquiry  was  made  at  the  time  of  the 
hearing,  as  tovfoich  was  the  front  entrance,  and  evidence  was  oil ©red 
that  the  entrance  nearest  to  Folk  Street  was  the  entrance  usually 
used  by  the  pupils  entering  the  school.  The  middle  entrance  leading 
directly  into  the  yard  and  the  entrance  nearest  Larkin  Street  being 
used  practically  as  an  exit  as  distinguished  from  an  entrance.  I  am 
advised  that  these  facts  were  conceded  by  the  School  Department* 

Measurements  were  made  easterly  along  Fine  Street  to 
a  point  directly  opposite  the  servioe  station  building,  and  then 
measured  at  a  rectangle  across  Fine  Street  to  the  entrance  to  the 
building,  and  by  these  measurements  the  so-called  front  entrance 
to  the  sohool  was  more  than  BOO  feet  from  the  front  entrance  of  the 
service  station* 

At  the  time  this  matter  was  not  referred  to  the  City 
Attorney  and,  therefore,  no  opinion  was  given  upon  it.  However,  on 
June  20,  1930,  I  had  occasion  to  advise  the  Fire  Marshal  that  the  method 
of  calculation  of  distance  was  to  a  large  extent  within  the  discretion 
of  the  granting  officer,  and  if  he  had  set  up  a  rule  of  measurement 
in  accordance  with  the  one  exercised  in  the  im tant  case,  unless  there 
was  an  abuse  of  discretion  the  courts  would  not  overrule  his  judgment. 

The  natter  dealt  with  a  garage  within  a  certain  number 
of  feet  from  a  church  and  ray  opinion  was  based  on  the  case  of  In  ite 
Henry.  142  N.Y.  Supp,  at  page  485,  in  which  case  the  Supreme  Coxxrt  of 
Sew  York  held  that  where  an  application  for  a  liquor  tax  certificate 
requiring  the  application  to  so  describe  the  premises  as  will  reason- 
ably Indicate  the  location  thereof  and  where  the  application  made  no 
reference  to  the  applicant's  entire  tract  of  land  but  referred  to  a 
particular  room  In  the  building  for  the  location  of  the  proposed  bar, 
the  measurements  for  the  determination  of  the  question  of  consent (of 
the  surrounding  owners)  must  be  taken  from  the  door  of  the  building. 

It  Is  to  bt  noted  that  the  ordinance  under  consideration 
provided  no  particular  method  for  the  measureiaent  and  that  the  Chief 
of  the  Department  was  of  the  opinion  that  the  proper  way  to  make  the 
measurement  was  to  figure  along  the  street  or  property  line  from  one 
particular  entrance  and  then  at  ri;cht  angles  to  the  entrance  to  the 
station  and  I  believe  that  he  had  the  right  to  do  so» 

In  fact,  in  previous  cases,  notably  the  case  of  the 
supply  station  on  the  Olympic  Club  property  at  Mason  and  Post  Streets, 
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comerwise  from  the  First  Congregational  Church,   this  method  was 
followed.  An  Ordinance  was  adopted  by  the  Board  of  Supervisors  in 
March  1S27#  relative  to  the  location  of  garages,  which  provided  that 
the  distance  from  school  to  garage  entrance  should  be  measured  along 
street  lines,  which  was  the  method  followed  in  the  instant  case* 

You  are,  therefore,  advised  that  if  the  entrance  to 
the  school  from  which  the  measurements  were  taken  was  the  main 
entrance,  and  the  distance  from  said  entrance  to  the  entrance  of 
the  service  station  biiilding,measured  alonp  street  lines  was  nore 
than  200  feet,  the  peomit  for  the  station  was  legally  Fronted. 


^espe ctfully  you  r s , 


/ 

TO: 


> 


3048 

July  14   1959. 

JBCTt  Liability  of  C.  Swanston  -  Sons  and 

Kingan  and  Company  to  paj  or  inspection 
of  their  premises  under  the  license  and 
inspection  fee  provisions  of  Municipal 
<e  of  the  City  and  County  of  San 
•an ciaco  (Part  II,  Chapter  V,  Section 
440  and,  Part  III,  Article  I,  Section  55) 

Gentlemen: 

This  will  acknowledge  receipt  of  ,  our  request  for  an  opinion 
as  to  the  lial  ility  of  the  firms  known  as  C.  Swanston   I -ons  and  Kin;  an 

any  to  pay  ,6.00  per  annum  for  the  exa  :on  and  inspection  of 
their  premises,  under  the  .^ovisions  of  the  Mxuiiclpal  Code  a£  the  City 
and  County  of  San  trancisco  (Part  II,  Chapter  V,  Section  440  and,  Part 
III,  Article  I,  Section  35) 

Section  440  (Supra,  of  the  Municipal  Code)  reads  in  part: 

"it  s;. all  e  imlawful  for  any  person,  firm,  corporation  or 
their  sc     bs  or  employees  to  maintain  or  operate  within 
any  building  -  -  -  a  -  -  -  packing  house  -  -  -  or  other 
place  in  which  food  is  prepared  for  sale,  produced,  manu- 
. ctured,  packed,  stored  or  otherwise  disposed  of  -  -  -  - 
within  the  City  and  County  of  &an   Francis  co,  without  having 
first  a  tains  a  certificate,  issued  and  sl.7ied  by  the 
director  of  Fuolle  health  of  s  aid  City  and  County,  that 
first  the  premises  are  in  a  sanitary  condition,  and  that 
all   •os.'or  arrangement*  ^or  carrying  on  the  business  with- 
out injury  to  the  public  health  have  '  een      led  with  and, 
second,  that  the  provisions  of  all  ordinances,  cr  regula- 
tions made  in  accordance  therewith  for  the  conduct  of  such 
estal  lishments  have  »  ecn  complied  with  .  •  •  ,w 

Section  35,  (Supra,  of  the  municipal  code)  reads  in  part: 

.   x  or  the  purpose  of  defraying  the 
cost  of  regulation  and  inspection  of  the  classes  of  business 
or  callings  hereinafter  set  forth,  as  well  as  the  cost  of 
the  examination  and  inspection  of  the  premises  wherein  said 
classes  of  business  are  conducted,  a  foe  of  Six  (*6,00) 
hollars  .er  annum  is  hereby  imposed  upon  the  persons,  firms, 
or  corporations  engaged  in  the  conduct  or  operation  of  the 
handling,  manufacturing  or  sale  of  food  stuffs,  except  for 
places  used  for  the  sale  of  food  and  drink  to  be  consumed  on 
the  premises;  ••  •;  *" 

I  understand  that  the  bepartment  of  health  has  issued 
certificates  to  both  of  these  firms;  to  C.  Swanston  &  Sons  because  it  is 
a  place  where  'food  is  prepared  for  sale,  packed  and  stored,'  and  to 
Kingan  k   Co*  e cause  it  Is  a  place  where  'food  Is  prepared  for  sale, 
stored  or  otherwise  disposed  of ♦* 
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I  further  under stand  that   i  oth  oj   theea  firms  sell  or 
otherwise  ulspose  oi  their  food,   xor  human  consx.imi.tlon,  within  the   City 
una  Count]    o.  rancisco. 

And,   lastly,    X  understand  that  ftlngan       Co,   operates  under 
Federal  Meat  inspection,  while  Swanston  &  Son  does  not* 

OPINION 

Under  the  sections  of  i  uicipal  Code  above  quoted  from, 

it  is  clear  that  firms  coming  within  the  provisions  thereof,  must 
pay  the  ;.C,00  examination  and  inspection  fee  provided  therefor,  to 

sr  the  costs  of  the  regttl  tlon  and  inspection  therein  provided  for. 

It  is  further  clear  that  these  sections  of  the  SSunlcipal 
Code  are  proper  enactments  looking  toward  the  protection  of  the  pui lie 
health  of  the  community, 

I  act  that  one  of  the  firms  Involved,  namely,  King.an 
Co,  receives  Federal  Meat  Inspection,  does  not  exempt  it  from  co 
ir^  as  well  with  the  local  health  regulations  or  from  paving  the  ^6«00 
per  annum  inspection  and  examination  fee  cliarged  (as  esta  lished 
law)  to  cover  the  costs  of  the  regulation  and  inspection  furnished. 

u  are,  therefore,  advised  that  loth  C.  Swanston   Sons 
and  Kingaa  8c  Company  are  liable  to  pay  #6*00  per  annum,  for  the 
examination  and  inspection  of  their  pi«emises,  under  the  provisions  of 
the  Municipal  Code  of  the  City  and  County  of  San  I  rancisco,  (Part  II, 
Chapter  V,  Section  440  and,  Part  III,  Article  X,  Section  55), 


Hospectfully  submitted 


j  .>  -    1ST 


TAX  0  OR 

#10 
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July   16     39. 

:  boes  Section  63  of  I  nrter  c  bo 
competitive  .a  connection  with  the 
annual  audit  of  the  Controller's  books* 


tlemen: 

l   i  .11  acknowledge  receipt  of  est  for  an 

opinion  in  the  foil:  ?r.      ftm  state  that  for  tumy 

years  past  ion  have  designated  by  resolution,  without  calling  for 
Lids,  the  accounting  firm  which  shall  do  the  auditing  of  the  Con- 
troller^  books   as   provided  I,     section  68  of  the   Charter, 

You  ask  v/nether  under  our  Charter  competitive     idding 

nor,   arid  a  contract   thereafter  let   to  the   lowest 
rV 

[III! 


tion  68  of  our  G       srely  provides  for  the  annual 
audit  of  the  Controller's  books  in  words  as  follows: 

"'i'he  tpOFViooPl  si  •all  order  an  annual 

audit  of  the  co-  <ks  of  a      s, 

records  or 

more  certified  public  acooun     ,    •  report 
of      auditor  or  auditors  for  the  fiscal  jear 
shall  00      ed  and  a  copy  fehtroof  furnished 
to  the  Kta;  or,  each  tonbor  of  the  oard  of 
supervisors,        •   I   dnistrative  officer, 
and  the  controller  and  to  such  citizens  a*:  uay 
apply  therefor." 

Section  95  of  the  Charter  provides  that  when  the  expendi- 
ture for  any  *  public  work  or  isprOYOHlO&ft  *  exceeds  41000  it  shall  00 
contract  and  aft^r  co  iddlaf  • 


o  "public  work  ain  eont€    -ed  i» 

not  that  of  personal  services       tug  upon  peculiar  p      1  skill 

lity,  as  1.     0  involved  -  and  hence,  of  course,  the  provision 
lor  competitive  blading     .  ie  letting  I  are  inapplicable 

to  such  a  situation. 

is  is  well  established  law,  as  is  said  in  the  leading 
work  of  fctcplllin  on  'Municipal       atlons ' ,  volu  •  «  ,     Ion  12S2 
at         : 

revisions  as  to  competitive     dng  have  been 
;dd  not  to  apply  to  contracts  for  personal 
services  depending  upon  the  peculiar  skill  or 
aliiit      be  individual." 
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And  in   the   case   of  Adams  v.   Zle^l   r,  fcl,  Apr.    (:  ad), 

135,   our  court  said  on  this  same  subject  matter! 

"Appellant  ar/juea  that  the  claims  are  not  a 
leal  charge  against  the   citv  for  the   reason 
tat   a  section  of  the   city  charter  ,  rovides 
ut  the   city  shall  not  be  bound  by  any  con- 
tract unless   the  council  shall  have  first 
caused  notice  to  be  p'  ;©d  inviting  propo- 

sals,   and  that  the  contract  shall  be   let   to 
the  lowest  responsible   bidder*     There   la  no 
merit   in  this   contention*      i- revisions  in 
city   r-':i..:r-tevs  'as"  to   con:'"eti'vlye    ..  f  riding""are 
hot  a^'lica-le   to  contracts  for  personal! 


services  depend' ini.;  u-.'on  the  p^ 
or  u  -lllty  of  the  individual »" 


. sonal  3kill 


u  are,  therefore,  advised  that  the  accounting  Tina  which 
I  the  auditing  of  the  Controller's  books  as  provided  for  by 
section  60  oi  the  charter,  may  l>e  designated  by  resolution,  as  ;,  ou 
\ave  done  in  the  past,  without  calling;  for  competitive  bids  therefor, 


Respectfully  Submitted, 


,  •  .  '    "~~^ 


#10 


. 
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July  17,  1939. 


3UBJKGT:  Yvitness  Pees  in  Civil  Cases 
for  Police  Officers. 


wear  sirj 


I  eon  in  receipt  of  your  letter  under  date  of  July  12,  1939, 
requesting  an  opinion  as  to  whether  or  not  a  police  officer  iiiay 
accept  witness  fees  in  civil  cases  in  addition  to  his  salary  as  a 
police  officer. 

OPIHI0N 

Section  150  of  the  Charter  of  the  city  and  County  of  yan 
Francisco  provides  In  part: 

"'Ae  salary,  wage  or  other  compensation  fixed 
for  each  officer  and  employee  in,  or  as  provided  by 
this  charter,  shall  be  In  full  compensation  for  all 
services  rendered,  and  every  officer  and  employee 
shall  pay  all  fees  and  other  moneys  received  by  him, 
in  the  course  of  his  office  or  employment  into  the 
city  and  county  treasury  except  as  provided  in 
section  32  of  this  charter." 


The  question  whether  or  not  a  police  officer  may  legally 
accept  a  witness  fee,  In  addition  to  his  salary,  in  a  private 
civil  action,  when  said  officer  is  on  duty,  is  a  matter  to  be 
controlled  by  rules  of  the  Board  of  Police  Commissioners.  However, 
the  City  and  County  is  under  no  obligation  to  furnish  witnesses 
in  private  civil  cases  without  exacting  a  witness  fee.   If  said 
police  officer  Is  legally  required  to  be  a  witness  In  a  civil 
action  between  private  parties,  when  off  duty,  then  said  witness 
fee  may  be  retained  by  the  police  officer  in  addition  to  his 
salary. 

Respectfully  submitted. 


CITY  ATTORNEY 


CHIEF  OF  POLICE 
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July  18,    2.9      . 


Laic     erced  Lease. 

lear  Sip* 

Xou  have  sated  tteti  to  me  a  lease  cntorec  Into 
the  i-ubllc  b till  tics  Lesion*  between  the  Gitj      ■  ■..  Lounty  of 

-smeisco  t&ti   one  Thessas  P.  Cusick,   where  uy  a  portion  ©f  the 
Lake    t«l  -act,   consisting  of  approximately  live  acres, was 

Mntaril  to  the  leasee,   which  lease  earrieh  with  it  the  privile 
of   btattll  upon  e.  rental   to  be 

toy  the  leasee  to  t..e  city  fa  rlviie  ranted  was  to  toe 

"c  per  cent  of  the  s,ro«a  revenues  receiv*  the  Lessee 

lessees  or  cox.cessioriaires  f  rota  all  iMUhlti   Bud**  .  sr&s  of 

Ls  le&ee,                    #  however,   t  .lisum  rental  shall  be 

nth*,   sales   tax  >                     or  fls  ..:.        permits  to  be 
ex                                        3S  receipts.                  ited  to  the  lease  were 
-OS  an                     '.  ,-ns  which  •woul  f 

■    ssee   I  _vitle.     -  . 

cm  especially  to  Rule  7 
.at tor  eJ   fees  ant"   permits.  ?t 

<-e  fee  lor  a  -  all  be  SQ/e*  .  son  few  each 

calfcw  ai  tract-  cof  .*  ritinuess 

■   i-erivec    fro:a  the  fishing 

parasite  shall  be  u»eh  e  eluaivels   for  t 

iae»t,  supervision  em.  patrol  of  It  tat) 

e.  .o  eve  t  the  Lake     erce3  pro 

erfcy  is  lease-  hd  1.*  ual  or  company  for 

the  purpose  of  opera tlag  •   boating  ancS  fia   J 
corsceRslon,   the  fees  ishln  hall 

be  collected  toy  sale  leasee,  and  doposl&oal  in  a 
special  fund,   anc.  shall  Le  iarjWftdfOO'  toy  sal.:  lee- 
set.  b]    t  I      Irectlon  and  wl  jtvai  of  the 

&lie  Utilities  Ce«Hti  salon  fi      :    e  ea^l^rment 
p&trol.-^ti  Imp  supervision  of  finning  at 

the  e^  if  re  lone  relative    thereto), 

one  for  sua  ooee  I  op- 

of  fish  and  taivelopstent  of  the  Lakes  for 
shing  purposes.* 

ask  me  as  to  whether  It  is  proper  that   the  feea 

which  are  receiver  for  fJ  ^r  raits  ehenio  be  ex  s   the 

lessee,   bat  ub  irectlon,  <ose  of  retaining  a 

on  or  pers<  ..ice  t  e,  la  i  i    that 

,  .'.one  a  to, 


'.-■-. 


the  iish  m         mm   Lawj  of  the  State  are  not  violates,  and 
fur         ..-.etner  it  will  be  proper,  reetlon  ef 

--Illties,  to  permit  the  lessee  to  use  a  certain 
portion  of  these  fees  t_  take  una   transport  fish  fros*  the  8n 
ietee   I   I  to  fake  ::.erc<  . 

2 

it  It  ai  mi  the  fceysaa  or  (she  lease  that  the  rent- 

al to  be  *J       -  lessee  in  the  instant  ease  was  not  to  he 
on  the  fees  for      c-s,  but  Pet  -ese  funcs  were  to  he 

pie         special  fund  wh  .0  use^  ■   fclflB  of 

•:;ilitlea  to  assu^  1   .   crformance  of  t hi  m   of 

the  J. ease  and  to  prevent  a  violation  of  &ny  of  the  Kales  ax;     u- 
lstions  ehieh  I    essee  agreed  to  abide  by,  and  also  that  any  cur- 

b  whic     ht  remaia  would  be  used  for  re-stoe     the  lake  *1 
fish. 

it  aaeaa  to  ate  that  both  Oi  feheee  provisions  contained  in  Kule 
7  o  to  the  very  essence  of  the  lease  for  the  reason  that  if  the 
lake  is  not  properly  policed,  the  lessee  would  not  realise  the 
fyuita  of  his  lease,  and  if  it-  was  not  properly  re-stocked  from  ti  e 
to  the  the  day  wouic  rapidly  coxae  when  the  fishing  concession  -.rant- 
ed to  him  would  he  of  no  value • 

I  think  that  all  that  this  rule  doea  is  to  impose  upon  the 
lessee  the  duty  of  seeing  that  the  lake  is  properly  policed  and 
irc-ia  ti;  e  to  ti  m   properly  re-stocked,  1     mk   the  Cltj   '•     e 
eoubly  assurec  that  these  obligations  would  be  carriec.  out      clal 
fund  was  province,  far  thla  purpose.  if  not  the  property 

of  the  city,  bat  t"    Lty  has  the  right  to  see  I  ■        I  is  used  for 
certain  purposes,  and  it  is  not  necessary  to  detorrdne  at  this  tl&e, 
as  not  used  for  these  purposes, what  would,  become  of  it. 
if  khat  1    .    ;cy  should  ever  arise,  cue  cor     r.tion  will  be 
.-.lven  to  its  solution. 

i  axn  conscious  o,      act  1      I     ft  is  contained  in  the 
Charter  (3ee  Section  82}  t     -vision  that  all  moneys  a        a 
received  by  any  of  fleer  ©r  employe©  of  the  city  and  county,  for  or 
in  connection  wi  ss  or  the  eitt       unty,  shall  be 

paid  or  ue live red  into  l  casury,  net  later  than  fcni  next  busi- 

ness day  alter  its  receipt,  and  I  take  it  teat  the  money  recciv< 
for  these  permits  is  not  received  by  any  cfiic-  f  the 

city  and  c.;u.;ty.      .    Lete  is  neither,  he       a  Lee  .     er 
a  lease  entered  into  between  hiru  a.     1  Qitj     Oeunty  of  tea  .  ran- 
cisco,  am  &s  lOttg  so  l.e  applies  the  receipts  of  these  permits,  in 
accordance  with  the  ten&s  of  the  lease,  the  city  ane  county  Viae  no 


£3 


chess*     I  wou ...    -ifife,  however,  that  proper  steps  be 
taker*  to  safcyur,     MM  fees  tg    join-,  eotvl.ro-  the      er 
Btilitlsa  &k-  Hr*  ousick  to   t.  ,.-*e 
proper  ia&nr.ca-               .     >u  are  then-,  i       that 
I  6«n  see  r>o  objection  to  r.  Cusick  rt-t,  §lj  , 
either  voluntarily,  or  tt&&tg  the  direction  of  Ill- 
ties,  to  prorrer-l;,  police  the  lake  Ad  at-  61m  *  -o  see 
that  it  is  properly  re-         1  t.h  fish,  which  is  so  necessary  for 
the  eojttinu&tl      his  lease. 


Respectfully  sutrai t w^ , 

' '  "   -T~r-~, ~-..<:  '.T-;-«r-T,y-— - 


ME 

I  1. 


July  17,  1939. 
SDLJ   i":  Appeal  from  Pee  is  ions  of  Boarc  of  >  ucation. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as  fol- 

lc 

,-ction  of  the  rviaora  at 

11.  igj  t..  ■  j,  July  B.  1939,  you  are  re- 
apeetfully  i^equested  to  furnish  tne  Boa**  a  wl|» 
ten  opinion  M  oq   v&at  aorean  or  persons,  offiaov 

or  -a  or  Co-  -  .be 

lio&a  of  i  uaclsc 

of   Ecu cation,   &u   pa*  .   .xnicati-r  . 

i. 

L$4    to  159,    inclusive,    of   aha  Charter  of   the  City  and 
County  of  San  Franciac*  cover   the  powers  ana  dutiaa  of   t -e  A* 

ucation.  .13  nofchi        La  any  ox   tbaaa        ftrnr  pa 

of  atiOBa 

?ha  s&n  :  nut  rd  of  £d)  as  is   the  aamaglftjg  'body  of  the 

Ian  Francisco  Unified   School      Ictrict,   a  political  entity.     This   or- 
fwxization,   known  as  the  tSan  irancioco  urified    ichool  district,   is  a 
separate  political  bo&f  fr«w  tnat  of   trie  municipal  corporation   coioaion- 
ly  known  as  nd  County  of  Sai  .  . -U'-ty 

of  San  Fran<3        c,   a  politic!  la   itoolf,   baa  no  i   over 

another  political   entity,    independent  ana  apart   from  the  City  and  County 
of  San  Francisco.     &s  a  matter  of  fact,  ;hool 

strict  is    ftach  like   the  Golcen   Qato  .-ici, which 

covers  a  .  jouuties,   a  loo  a  i  Lto  iron 

Citj  ..icisco,    alv  covering  all  of   the   terri- 

tory of  the  City  and  County  oJ    San  siace,   am'  fro  :  any  county  in 

which  t;  •  .unctions. 

In  the  caaa  jr».  Bo*  Ion,    7  Cal.  .    (id) 

211,   the  court  pointed  but  tiia'  Yaot  thai'  there"  traa  a  definite  c.iatinction 
between  the  City  and   CooaatJ  p«aei»oo  •  "'chool  district. 

da  case  is   supported  by   the  uec-slon  1,:    bna   cast  barff  v.  Badaraecp, 

al.   110,   whore  court  held  au    i  11  .y   to  the   sasse  effect  as  was 

held  in  the  Lanala  se« 

as,   w©  are   led  to    the   irrosistiule   conclusion   that    there   is  no  ad- 
ministrative  or  appellate   body  nor  any  officer   superior   to  the  San  Pratt- 
cisco  Board  of  t&tion,      Of  course,    the   Be  &at  follow 

the   law  at  all  time**   and   is  naturally  subject    to  judicial  control  07 
the  courfca  v  x;xo    fch<  aa  van 

etfully  sub  itted. 


TO j  Citj   Attorney. 

#3. 
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July       21 


Allowance  for  Overtime   Credits. 


aentleraen  s 

This   office  has  received  your  request  of  recent  date 
relative  to  the   cu.se  of  John  A.  Schorr,   a  i  co 

Felloe  it  from  May  1$  1954  to  Deeeaber  1,  1954*  and  again 

re-appointed  to  the  Police  voparfcaent  on   the  ;ay  of  Deoea&epj, 


i  j        our  request  leing  w* 


»r  of  not-   Insofar  aa  Mr.  Schorr 


voluntarily  severed  Ma  c  lont  with  the  1  olioe  tnent,  he 

aay  be  allowed  over 

wor  ;\od  d  t  a? 

l,  1954  to  Ueaewter  i,  19..4. 

the  ovortir-ie  credits  ware  accuraui. 

of  strike  duty  our  it  iral  sti 

period  when  Mr,  bcl»orr  was  first  asap] 


<* 


■3  for 
1  ,    tamely,  from  Say 

.  wnci  or  stand  that 
or  three  hundred  hours 

:    1954  a-  he 

ed  by  the  i-'olice  >>epart?~>ent« 


HOD 


It  is  true  that  by  severing  his  employment  with  the 
ilea  ^apartment,        .       ■  orr  loaf  whatever  rights  re 

had  theretofore  in  the  wepnrtuient.     He  had  no  rights  to  overtime 
cret 


I'edits,   the  -jvertirse  credits  heing  merely  a 


It  heinc  established  that  Mr.  Sehorr  actually  per- 
forated the  duties  called  upon  by  hisa  to  be  performed  while  he  was 
in  the  impa  t,  please  be  advised  that  the  {ranting  of  overt irae 

dlts  is     1 .  .-el  'ft  and  ontlrely  within  the  discretion  of  the 

aboard  r  ■     -e  Commiasioners  to  rrent,   and  it  may  take  into  consid- 

eration ths  Wfry  al*ort  period  of  time  t    at      .-.    -ohorr  was  out  of 
the  department* 


respectfully  submitted. 


~m      ' — wf 


TO  1   police  Commission 


OUD<fc 


July     25     2 

ii cat ion  seeking  redassifi  n  of 

portion  of  /  rejected  .".ty 

annin.  lesion  lesr    t  jm  on©   -oar  past. 

Oentleaen: 

.la  will  acknowledge  receipt  of     our  request  an 

in  as    '  -t  ior  the  C  Laraiin  ilssion  can  accept  an 

on  to  reclassify  a  parcel  oi  >r*7«  which  parcel  was 

included  in  a  foraer  application  w  overed  a  svPetantiallj  larger 

area  and  vhleh  foraer  application  was  rejected  less   than  a  ;  ear  prior 
to  the  present  appllcati.     . 

s?  forraor  »n  whleh  was  rejected  covered 

property  which  was  s  .aped  in  t  >?m  of  an  '  L"  and  faced  upon  two 

stroots;     tne  present  application  only  covers  prop«rty  fronting  upon 
one  Oi  streets,  an  area  of  the  dimension  of   £5*x  ISO1  having  Peen 

eliminated. 

I  0  H 

;t.ion  117  oi    the  barter  provides  in  part  as  folio* 

"In  case  of  disani  roval  Py  the  Geoalssion  or-         the 
supervisor's  on  appeal  of  a        •  osed  <  ;,  sue  oeed 

change  raap  no  I  to  or  reconsidered  by  the 

co/waission  ior  at  least  one  j ear," 

The  query  t'jus  presented  is  whatner  t  ,  ovls- 

ion,  under  the  facts  already  related,  prevants  trie  resu-nalseion  to  or 
reconsideration  by  the  eoErtission  are  un&ev 

consideration. 

It  will     e  o  served  taat  the  charter  provision  states 
that    'gy-oh1   proposed  c  ttt     e  resubmitted,  ad 

change  can    -ave  reference  to  only  mm  thing  -  a  particular  .cation 

olving  a  partlou-  :ty  concerning  which  posed 

change  ox  use  was  formerly  desired. 

A  new  application  concerning  eit  e  same  property 

ut  a  •  if ferent  c  of  use,  or  the  same  change  of  use     ut  a  greater 

or  lesser  area  involved,   is  not  ''such''   pro  change  as  was  therefore 

denied  wit  Pin  the  weaning  oi   Section  arter.     Of  con  se, 

•here  the  same  change  of  use  is    requested  -ut  a  er  or  leaser  area 

is  involved,  the  c  of  a'*ea  raust  be  a  su  stantial  one,  not  to  co&e 

within  the  liic&tations  hereinbefore  quoted  from  Section  117  of  the 
u«ter« 

r-e  a  substantial  cPange  is  Involved,     *&e*  tise  second 

application  nsay  be  accepted  and  considered  '  Pe   Sit:    Plena  tag 

lesion  as  it  is  not    'such1   proposed  c  as  was  theretofore 
rejected         she  Gosimission  within  the  je&r. 


"ie  Comiesion  .j.,.,.,,,  > — 

in 
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July  29,  1939. 


SUBJECT:  Witness  Fees  for  Police  Officers 
in  Civil  Cases. 

Dear  Sir: 


I  am  in  receipt  of  your  letter  under  date  of  July  12,  1939, 
requesting  an  opinion  as  to  whether  or  not  a  police  officer  may  accept 
witness  fees  in  civil  cases  in  addition  to  his  salary  as  a  police  offi- 


cer, 


OPINION. 


The  answer  to  this  question  depends  upon  whether  or  not  the 
police  officer  is  testifying  in  the  course  of  his  office  or  employment, 
and  whether  or  not  he  Is  testifying  while  on  duty,  or  whether  or  not 
the  testimony  he  gives  is  not  a  part  of  his  office  or  employment  while 
off  duty. 

Every  witness  subpoenaea  in  a  private  civil  action  is  en- 
titled to  receive  a  fee  which  he  should  demand  at  the  time  of  the  ser- 
vice of  the  subpoena,  unless  he  makes  arrangement  at  said  time  for 
reasonable  compensation  to  be  paid  thereafter.   There  is  no  obliga- 
tion upon  a  police  officer  or  any  other  witness  to  testify  in  a  pri- 
vate civil  suit  without  a  witness  fee  being  paid. 

Inasmuch  as  Section  150  of  the  Charter  of  the  City  and 
County  of  San  Francisco  provides  in  part  as  follows: 

"The  salary,  wage  or  other  compensation 
fixed  for  each  officer  ana  employee  in,  or  as 
provided  by  this  charter,  shall  be  in  full  com- 
pensation for  all  services  rendered,  and  every 
officer  and  employee  shall  pay  all  fees  and 
other  moneys  received  by  him,  in  the  course  of 
his  office  or  employment  into  the  city  and 
county  treasury  except  as  provided  in  section 
32  of  this  charter," 

you  are  informed  that  if  the  police  officer  is  on  duty  at  the  time  he 
is  called  to  testify,  and  he  Is  called  to  testify  by  reason  of  his 
office  or  employment  only,  your  Commission  may  provide  by  rule  that 
the  police  officer  may  be  obligated  to  pay  any  fee  received  by  him  as 
a  witness  into  the  City  and  County  Treasury. 


Respectfully  submitted, 


CITY  ATTORNEY. 


CHIEF  OF  POLICE. 
#1 
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Ju.  LI     3. 

.   -Htx  re  income  from  iiestaurant  at 
San  Francisco  Airport, 

ave  enclosed  a  copy  of  a  latter  ad.reseed  to 
Lie  -fcilitiea  Cooraiaeion  from  the  Controller  which  reads  us 
j.  low  es 

June  10,  1939,  wo   .emitted  the  deposit  of     1   .15 
which  covered  payment  frc*n  ^r#  Chan  **•  Keoney  under 
nir  fee  tag  Uo#  3303* 

"Yen  are  hereto?  advlssd  khftl  t   is  sum  was  rot   credit 
to  revenue  but  was  placed  in  a  suspense  account   pend:* 
» termination  of  the  vi  he  so-called  license 

it  under  which        .  "ix&  P.  Keen  s  occupied 

te  in  the  Adminis 
. 

m  as  to  whether-   in  say 

epi-.lon,    the  liceaee  under  vhid         .  ates  is  lege!  for  two 

reasons:        i  st,    »e*i  s  ware  not  taken  fej   the  Commission  on  this 

ftertleelar  ae  and,    second,  that   It  was  rot  confirmed  by  the 

board  of  Supervisors* 

I  ,   however,  -.(imission  aid  call 

ior  bide  end  found  -J.1  unsatisfactory  and,        *referef    exercising 

9  discretion  vested  In  It  entere  fee  e   e*»ealled' license)  aj-reeraent 

with  Mr*  Keeney  whieh  la  nov   the  sub 'ret   of  discussion* 

j  _  |  g  g 

As  far  as  the   natter  of  tbe  taking  of     i  is  or     emitting 
Hr*  Keener  to  operate  there  v  t  taki  da  from  other  pereons 

Is   concerned,  articul  s;,r  was  discussed  by  rae  in  my 

in  ion  to  :;sion  under  date  of  December  1  ,  and  at  that 

.s  I  advised  yeu   that  in  »j  -on  your  *sed  agreement  for  the 

tot  of  the  restaurant  a1        a  airport  was  a  license  and  not  a  lease* 

r  convenience  X  ban  atl  ig  hereto  copies  of 

is  opinion*     <  Ity  is  scarcely  necessary  on  the  s> 

**se  oi'  finally  deterainii  tor  it  my  be  well 

to  direct  Ilea  to  aoae  of  them* 

3  Juris.  Vol,  55,  at  pafe  954,   in  discussing  the 
differences  between  the  lloeneec  and  the  lessee  la  s  down  the  following 
rule: 

* 

M      '  e  transmission  of  an  estate  to  the  tenant  is 
an  essential  characteristic  o. 

una   tenant,  wh lie  no  estate  in  the  land  passes  to  a 
licensee,  and  this  1  characteristic  cis- 

tir<~uishin£  the  relation;    .       ,  if  the  contract 


_:    - 


infers  exclusive  possession  of  the  precnisss  aa  against 
all  the  world,   including  the  owner,   it  la  a  lease,  while 

r»a  a  privilege;  to  occupy  under  the 
owner,   it  is  a  license.* 

The  blatrict  Casit  of  Appeals  of   California  sustained 
a  ove  text.     See:     &;iaw  v»  Caldwell,    1         .i#  App.   at         ■  1,  i    -re 
the  court  salds 

"A  so  as  to  real  estate  ia  an  an  ty  to  do  a 

part  leu.,  a  land  of  ana  >t 

possessing  an  estate  in*     The  tost  to  determine 

whether  an  agreement  for  the  use  of  real  estate  is  a 
license  or  a  lease  is  whether  the  contr  Ives  c  - 

elusive  possession  as  ajainst  all  the  world,   inclu.  i.nr 
the  owner,  in  m  -ich  case  it  ia  a  lease,  or  *  at  er  it 
merely  confers  a  privilege;  to  occupy  tinder  the  owner, 
in  which  caae  it  ia  a  license*" 

In  the  instant  case  the  agreement  between  the  Conuisaion 
land  J4r.  Keeney  expressly  atates   that  it  is  a  license  and  that  the 
fccET.lss  ion  f rants  a  license  to  Ke.ney  to  do  certain  thinps,  an     that  it 
is  distinctly  understood  that  the  agreement  is  a  license  and  not  a 
lease  oeo  not  convey  therewith  an-  is  not  intended  to  convey  any 

t,   title  or  I  st  in  any  real  \  •  >oerty  or  building  situated  in 

.        *r  is  there  any  exclusive  possession  ;7lven  to  the  li- 
censee ui    er  the  acreeaent.  ,  afore,   conclude  that  th*  agreement 
is  a  license  and  not  a  lease. 

-efore  cortin,  to  the  second  question  it  will  e  well 
to  revert  for  a  moment  as  to  the  necessity  of  taiiin;  ids  where  the 
personal  elegant  enters  into  the  contract*     Xn  ay  opinion  of  tjseenibsr 

t      trelnbefore  referred  to  x  ■..-.  -.issed  the  al 

cie  ant  in  fens  license  ....  re«  tent,  i  ilch    ou  sufvaiittss"  to  na  with     mv 
comsainication,  and   s  owed  that  the  amount  to  be  received  by  the   City 
e  license  a^reaaent  was,   to  a  l^rge  extent*  dependent  upon 
lity  and  personal  efforts  of  the   licensee* 

I  airect   your  attention  to  the  case  of  Adams  v.  Zei^ler 
82  Cal*  App.   (2nd)  at  page  lbb.     Jkn  this  caae  the  blatrict  Court  of 

Ll  r\  ••  1   «■■■        f*  ■  •        .  .    • 

•s>*SV*»s».*.s"*      Oslu  * 

a  in  the  ci     urter  aa  to  competitive      ig 
are  not  applies*  le  for  the  personal  service  depending 
on  the  shill  or  ability  of  the  individual." 

1  am,  therefore-  of  the  opinion  that  in  the  instant  caae 
there  was  no  necessity  of  taking  bids  for  t     ,mse  grunted* 

This      B  us  to  the  final  question  aa  to  whether  it 
was  necessary  to  have  the  license  confirmed  by  the  ^oard  of  Supervisors. 


lion  i  the  Charter  deals  with  t  city  land.     The 

i»nt  portion  of  thft  section  a  as  fallows: 

"V*  en  L.-ierit  in  :»cal  p%y 

risers  tlmt  certain  lund 
got  rec^l^d  for  the  purposes  of  the  "•ntf,'  t;  ,e 

51   to  aora  fcy  ordinance  ma-  aut-;I»rise  tvie  lease  of 

It  is  to  be  noted  that  in  fclae  Instant  case  no  land  or 
bu  i  I >M>ii     ...   license  to  conduct  certain  business  and 

do  certain  t  s  it  1  .    ...        0  oowtais;.  ....       smted 

to  Urm  Keeney.     Furthejaor*.  whatever  ■:.       rm  Keeney  0 .         .«a 

is  properl  at  is  required  for  the  use  of  the  department. 

As  a  matter  of  IV  ct  such  portions  of  the  building  *s 
Mr.  Keeney  a  rac;  for  t  .-poses  of  tbe  ue  .-mt 

for  the  .  ';  111  ties  .der  the  aut    .    - 

ity  ted  to  it  by  Section  121  of  the  Charter    sas  a  set  rij 

to  con-.-uct  a  restaurant  lor  the  ber  at  are  patronising 

airport  1   If  in  the  opinion  of  the   Gocsaiaeion,   such  a  faeillV 
is  n«c=  ssary  for  the  proper  operation  oi  r  utility. 

irefore,  I  n  of  the  0  se  to 

.  Keoney  is  efitictlve  v  t  the  action  of  t  era, 

and  is  a  binding  agreement     etwee©  the  Commission  end       •   Ueeney. 

,e  license  agroesient  seut  to  tie  is  herewith  return* c . 

Hespectfully  submit  t<    , 


—- 

■ 


Manfa  er  Ilitlea 

cc:  to  the  Controller 
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Au  uat     5        131     . 


Ytl  Jection  71  of  the  Charter  on  the 

eatery  of   gr  »ce   in  the  April      , 

iptnaation,    but  where  no 
lone  TKere  there  asaae. 


Oar  m 

ie  will  ac<  receipt  of  your  rt  t  for  an  opinion 

as  a : 

- 
coy  &ry  scheoultt  •  were 

:.  finite   r* 
,na  *c  e*  •••   C.U-...  -re  1.  .ad 

by  syssbola  ox 

i.       Salary  of  April,  1        ,    so  be  Lai 

further  1»  ;ation  as  to  out lea  a:.  vice. 

paretic  data  conflicting  —    I    to  of  April 
,   indicated  xntil  ±er  study  c.  i 

Hay  we  respectfully  request  your  ■  n  as   to  which  a&Jnry 

rec  .ion  1  eaa    t9<  \t  lw30 

re*  n  or  the  moat  r^  salary  reocmai  on  of 

the  Civil  Service  CoianiaaJ      . 

Section  VI  or  tlie  Ch  ea   in  part  as  follows* 

^   coiapenat?  tlo:  x'eatod  so  as  to                    ha 

salary  or  wape  ar  aervioea  and 

char ac to  a  service  and                                     na 

in  other  c  cuts                          be  am             nts, 

nor   ::-w   ;   :    t,;.)      ■.<:<.<■  r  sac                   a  yr 

In  the  -e  ox  j 

,lon  .ai>  er 

l  ca  in   tHTTi  '^er,  or 

extenuc  lot  c  .n   to   lnclui 

It  will  be  parti  1Kb  it  id  as  to  those  ratea 

,t  ere   "x  ix-  lA 

,    that  no  coupensation  can  he   iiicx*eased  to  exceed  unoer  the 
:n  of  .  :'tcr. 

i  it  be  I    I 
-•olved  haa  be*r  n,  when  it  ra 

nveatig: 
is  co  La  tad  in  eat  ■!«»  WRs 

then   bei  v  of 

be  r.or-cly  p&ic  _y  paw  fchar    !  •'•'    »r  'at  .s  ' 


elieve  not,     Ihe   teria  'flxec'    us  bore  usee  referred  only 
to  where  a  concrete  r«  >n  woa  MOdo  ;ed 

schedules.     The  terja   'fix1   or   'rixed*   has  lft  efined  to  wean  aoxie- 

thln  .:  settled   or  finally  Ooteralned  upon,  aa  j» 

fO»et  fequiririg  further   'investigation*    or   •stuuy*. 

In  Sf<i  c-,  rioru-cr  "<i,..x  -wry  v.    ^nr  ,   -0  Cal,   1 

at  177  the  court  saidj 

.it  when  the  &oard  undertakes  to  fix  the   ratea  or  compensation 
it  «ust  do  s5.      To  ittftkc   the  ratea  or   i  .nation  depend  on  a 

enoy  or  on  contingencies,   as  does  the  oroinance  in 

cation,   is  not  to  flat  theau  '•  Ixed  i&eans  settled,  established, 
firia.* 

And  again  in  bluderaon.   v.  Catkins,   119  S.      .      19  at  32  , 
we  find  the  court  sayings 

*$•  have  seen  unable    to  find  a  Georgia  cose  in  which 
the  woro   'fix*  has  been  judicially  aefined,   but  in  other 
jurisdictions  the  use  of  the  wora   'la'    i      ,iies  finality. 
'    . . I      >  ceflned  by  the  Standard  iictlonory  aa    ' 

.  amke  sure,   sen.  It-.   .  t  Ur   '  ,e>   as,    *    is  fate  will 
M      "-■■■  '-'       ,'i-t *      i'tm  s.,   Co.   v.  ,    119 

App.   Llv.    S86|    104      .  T*  Supp,   3b0,3bu. 

•Under  Laws  1\>O&0  p.  64  Sec,   i,   requiring  a 
public  laqpoonwooat  once   to  fix  the  time   the 

work  shall  be  coasplcted,    s  *  ♦  •  an  ordnance 
requiring   the  work  to  be  completed,  within  a 
spec  the  days1  work  lost 

because  of  injunction,  court  proceed!?     .,    bad 
weather,   strides,  etc.,   shall  be  a  to  the 

days   specified,    Is   invalla,    SOO**0<    it  lulls 
to  fix  a  tie  for  the  co  -he  work, 

the  *crv    'fix1,  ^.unlfl;.;  iiuciovslle   ■..-?■  <.c- .i.-.lte,; 
to  c  t  ~    settle  Oefi  ,'w"    Uacklii'r  v, 

Peters,    UN         .   App,   168,   11;       .    .  ,        4« 

The  *  i    ix'   is  defined  In  Bouvier's  i*aw  i  ictionary 

I    Ho  dot  e,   to  settle.*  v.   Kin  ,s bury 

mty,   3  ft,    .      v,    .  .       .      .   C73. 

•  lx  a  compensation,*    within  b. 

Sees.  ft       ,    ..-...,    requirl.v.   the  county  court 
to   •fix  a  compensation*    for  public:-:  i;.     its     ro- 
ot &t   ia   to  prescribe  a  rule   t  v  by  which 
it  la   to  b&  oeterained   (citing  and.    La*   llct.). 
It  ia  a                    more  than  a  tere  examination 
anc  allowance  of  a  claim  against   the  county; 
it  not  only  involves   tho  cetertvl-nation  of  the 
OJkount  to  be  allow*  -  ,  It  i'ii    1 
ano  conclusive  t.                                        a  Oec  or 
or1      lis       v,  Columbia  County,   62        ...   94 

•  -  ." 


^e  salary   »{  tat*  groups  herein  involved  net  having 
be<  the   l**£u  recois^enuc  :tion 

71  Starter   (hereinbefore  i  reuses   in  salaries 

bey;>i*I  the  rats    •ri^u.*      in  the  liSO  r-e©esiSienc*&iion  are  thus  inapt,- lie  - 

:.     :•      .        .     >      . 

Ton  are,   ti    I  ,  ..  as  tl  vil  Service 

r  '  invea  Urn*  ta 

♦study1    cor.  sal  &nu  *uaw«  ii,s  rec-esutentetitai 

,   insofar  as  appertains  to  the  ,-a  hare  involved,   the 

recent  salary  recoii;  ead&tions  of  the  civil  service  I  salctt  vouM 

control, 

Ees^ctiUly  submit  tt    , 


7  Attorney' 


Civil  Service  Coaaaisaion* 


OOOB 


August  7   191  , 


-  :   .iost  recent  salary  recorai-:endations  of 
Civil  Service  Coisniiaslon  control  with 
respect  to  classifications  not  incluued 
in  the  1530  proposed  schedule  under  the 
provisions  of  Section  71  el       .arter. 


tlemen: 

This"  will  acknowledge  receipt  of  your  request  for  an  opinio* 
as  follows: 

"Will  you  kincly  aevise  us  if  we  are  cc;      in  our 
unc  er standing  that  the  most  recent  salary  recojismen- 
dations  of  the  Civil  Service      as  ion  are  the 
limit  beyond  which  salaries  amy  not  be  increased 
for  those  classifications  not  included  in  the  1950 
report?" 


1  :,  B 


Section  71  of  the  Charter  provides  in  part  as  follows* 

"ilo  cocipcr.     n  slxall  be  increased  so  as  to  excen, 
the  salary  or  we       for  ai&ilar  services  and  of 
like  character  and  for  like  service  and  worki 
conditions  in  Other  city  departments  Mr  in  privet* 
employments,  nor  so  as  to  exceed  the  rate  fixed  for 
such  service  or  position  in  the        ft  schedules 
Of  compensations  issued  by  the  civil  service  cocu.iission 
ttoder  date  of  April  9.  1920,  except  as  such  proposed 
schedule  or  co.  ptmsatlon  is  attendee,  as  provid*4  in 
tills  charter,  or  extended  by  the  civil  ser  ice  c>-n,  iasion 
to  induce  classifications  not  xm.Iui.itd  '■..". .cVc  1  !:>,»"' 

By  this  very  charter  provision  the  Civil  Service     '.ssion  is 
iven  the  right  to  extend  the  19*50  schedule  so  ac  to  include  new 
classifications  and  to  provide  for  the  eompensetion  thereof.  I  so 
stated  in  my  opinion  dated  June  17,  101  . 

You  are,  therefore,  sdvlse<!      so  far  as  new  classifications 

are  concerned,  the  Civil  Service  Commission  may  provide  for  the 
Mxlmtaa  salaries  to  be  :  aid  until  standardization  is  (       .   he 

ssion  ay,  from  time  to  time,  charge  this  r.iaxiiaum  in  conformance 
with  the  provisions    Motions  71  and  151  of  the  Charter,  fhe  most 
recent  r     ...ndations  of  the  Civil  Service  Cc     ion  constitute  the 
it  beyoru    eh  present  salaries  may  not  be  increased  for  ela3sifi- 
fiot  included  in  the  1930  report. 


Civil  Service     .ssion, 

10 


Tie spe  c  tfui  ly  s  u  bmi  1 1 


CI'I'l     .       . 
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August   16   1939. 

SUBJECT!  Return  of  bidding  check  where  biduer 

has  made  an  honest  mistake  in  computing 
his  bid. 

Dear  Sir: 

I  have  your  letti r  wherein  you  state  that  the  Fred 
Johnson  Electric  Company  was  the  low  biuder  for  the  electrical  work 
to  be  performed  on  the  George  Washington  High  School  Auditorium;  that 
said  company  submitted  a  bid  of  $24,867.00  for  the  intended  work. 
Bids  were  opened  on  July  28,  1939,  and  on  the  following  day  the 
Johnson  Electric  Company  advised  you  that  in  tabulating  its  bid  it 
had  inadvertently  omitted  an  item  of  &4901.40,  and  requested  that  it 
be  released  from  its  offer  to  perform  the  work. 

Prom  your  statement  I  believe  it  was  admitted  by  all 
parties  that  the  Johnson  Electric  Company  made  an  honest  mistake  and 
at  no  time  had  any  intention  to  deceive  the  City  or  to  gain  any 
benefit  by  putting  in  a  bid  lower  than  it  would  have  put  in  if  its 
tabulation  had  been  correct*   that  at  the  time  of  its  request  to  be 
relieved  from  its  bid  no  bid  had  been  accepted,  and  that  the  company 
acted  in  all  promptness  as  soon  as  it  reaxlzed  its  mistake* 

You  have  also  sent  me  a  communication  addressed  to 
hla  Honor  the  Mayor  from  K.  A.  Godwin,  Regional  Director,  PWA,  wherein 
that  official  expresses  his  opinion  that  the  City  has  not  the  right 
to  relieve  the  Johnson  Electric  Company  from  its  bid  and  should  proceed 
to  forfeit  its  bidding  check, 

OPINION 

It  has  been  the  opinion  of  this  office,  expressed 
from  ti  e  to  time,  not  only  to  your  department  but  also  the  Public 
Utilities  Department  that  where  a  bidaer  makes  an  honest  mistake  in 
tabulating  his  bid,  and  where  that  fact  is  shown  to  the  official  who 
has  a  right  to  accept  the  bid,  and  that  official  is  of  the  opinion  that 
an  honest  mistake  lias  been  maoe,  and  that  there  was  no  intention  on  the 
part  of  the  bidder  to  deceive  the  City  or  to  gain  any  advantage  by 
submitting  the  bid,  that  the  official  who  has  the  right  to  accept  or 
reject  the  bid  may  permit  the  contractor  who  has  made  the  mistake  to 
withdraw  his  bid  and  receive  the  retiirn  of  his  bidding  check. 

In  case  there  should  be  any  question  as  to  the  law  on 
this  particular  subject,  we  direct  your  attention  to  the  case  of  City 
of  New  York  y.  Dowd  Lumber  Co.  decided  by  the  Appellate  Division  of 
the  Supreme  Court  of  New  York,  and  reported  in  125  N.Y.  Sup,  at  page 
394.   That  case  was  ceciced  by  the  Presiding  Justice  of  the  Court  and 
wad  concurred  in  by  four  of  his  associates.   The  facts  of  the  particu- 
lar case  referred  to  were  as  follows: 
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In  May  1907  the  City  of  New  York,  through  its  Department  of  Locks 
.  Ferries  advertised  for  Lids: 

"For  furnishing  all  the  labor  ana  materials  required  lor  fur- 
nishiii,  miscellaneous  supplies." 

Five  classes  of  supplies  were  designated*   It  was  stipulated  in  the 
advertisement  for  bids  as  follows: 

"The  biocer  will  state  the  price  of  each  item  or  article  con- 
tained in  the  specifications  or  schedules  herein  contained  or 
hereto  annexed,  per  pound,  ton,  dozen,  gallon,  yard,  or  other 
unit  of  measure.  The  extensions  must  be  max  e  and  footed  up, 
as  the  bids  will  be  read  from  the  total  for  each  class,  and 
awt.rds  made  to  the  lowest  "olec  er  in  each  class." 

The  bid  of  each  bidder  contained  an  a  ;rc  men£  on  the  part  of  the 
bidder  to  deliver  all  supplies  at  the  prices  indicated,  if  the  con- 
tract should  be  awarded  to  it,  anc  also  an  agreement  to  the  effect 
that  if  his  bid  should  be  accepted  and  it  refused  to  execute  the 
contract  it  would  pay  the  difference  between  its  bid  ana  the  amount 
the  City  might  be  obliged  i>o  pay  to  another  for  the  supplies  bidden 
for. 

The  bids  were  opened  on  May  20,  1007,  and  the  defendant 
appeared  to  be  the  lowest  biader  for  the  particular  supplies.   On  May 
21st  the  company  was  notified  that  its  bid  was  acceptea.   On  the  face 
of  the  bid  of  the  Dowd  Company  it  was  apparent  that  errors  had  been 
made  as  to  five  items  in  carrying  out  the  ox tensions  of  the  resmlt  of 
multiplying  the  number  of  units  by  the  price  per  unit.   The  result;  of 
the  combined  errors  was  that  the  total  bid  for  the  five  items  as 
extended  amounted  to  $543*00,  whereas  if  the  extensions  had  been  cor- 

ctly  carried  out  the  total  bids  for  these  items  woulo  have  been 
16430.00. 

The  company  having  had  its  attention  called  to  the 
error  promptly  notified  the  department  thereof  an.  asked  to  be  relieved 
from  the  bid.  The  department  refused  to  so  relieve  it  ana  proceeded 
to  purchase  the  supplies  elsewhere  and  an  action  was  prosecuted  a.ainst 
the  company  and  its  sureties  to  recover  the  difference  between  its  bid 
and  the  price*  at  which  the  lumber  was  afterwards  bought*   It  appears 
in  that  particular  case  no  bidding  check  oi     .,11  was  required  but 

■  •ely  A     Ing  bond  that  the  bidder  would  carry  out  the  contract  in 
accordance  with  the  terms  of  his  bid* 

The  court  held  that  there  was  no  necessity  to  bring 
an  independent  action  to  rescind  the  contract,  for  the  reason  that  the 
company  never  --.  dously  or  intentionally  entered  into  an  agreement 
in  accordance  with  bhe  written  t<  I  I  of  this  bid.   The  Court  continued: 
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"There  are  numerous  cases  to  be  found  in  the  books  wherein  the 
courts  have  relieved  parties  from  the  consequences  of  mistakes 
similar  t6  those  proven  in  this  case  •»   *  #  *  where  the  plaintiff 
had  made  a  mistake  in  its  bid,  which  however  was  not  patent  upon 
the  face  of  the  bid  Itself.     In  the  course  of  Its  opinion  the 
court  remarked  that,  where  there  Is  a  mistake  on  one  side  only, 
it  may  be  a  ground  for  rescinding  a  contract,  but  not  for  reform- 
ing It;  for  where  the  minds  of  the  parties  have  not  met,  there  is 
no  contract,  and  therefore  nothing  to  be  reformed."   (citing  cases). 

One  of  the  cases  cited  and  quoted  from  is  Singer  v. 
arand  Rapids  j-lat c  .  Co . ,  117  Ga.  86,  43  S.  Li.  755,  as  follows,  where 
the  Supreme  Court  of  the  State  of  Georgia  said: 

"A  slip  of  the  pen  or  a  slip  of  the  tongue  ought  not  to  be 
treated  as  a  deliberate  contract,  unless  the  other  party 
acted  thereon  to  his  injury.      But  If  by  reason  of  am- 
biguity in  the  terms  of  the  contract,  or  some  peculiar  cir- 
cumstances attending  the  transaction,  it  appears  that  one 
of  the  parties  has,  without  gross  fault  or  laches  on  his 
part,  made  a  mistake,  that  this  mistake  was  known,  or  ought 
to  have  been  known,  to  the  opposite  party,  and  that  the  mis- 
take can  be  relieved  against  without  injustice,  the  court 
will  afford  relief,  either  by  refusing  specific  performance, 
by  cancellation,  or  by  refusing  to  give  damages.    Where 
the  mistake  is  patent,  where  the  opposite  party  knew  or  should 
have  known  of  it,  no  contract  is  made.    The  minds  of  the  par- 
ties have  not  met,  and  they  will  be  left  where  the  mistake 
placed  them." 

Another  decision  cited  supporting  the  conclusion  of  the 
Court  is  Moffett  v.  Rochester,   reported  ..at  44  Law  rid.,  at  page  1108, 
wherein  the  Supreme  Court  of  the  United  States  said: 

"A  rlstake  in  the  proposals  by  a  bidder  for  a  contract  with 
a  city,  which  is  promptly  declared  toy  an  agent  of  the  bid- 
der as  soon  as  It  is  discovered  and  before  the  city  has 
done  anything  to  alter  its  condition,  will  not  bind  the  bid- 
der by  reason  of  a  provision  in  the  city  charter  that  a  bid 
shall  not  be  withdrawn  or  canceled  until  the  board  shall 
have  let  the  contract," 

I  am  mindful  of  the  fact  that  there  is  a  decision,  possi- 
bly more  recent  than  decisions  which  I  have  cited,  rendered  by  the 
Supreme  Judicial  Court  of  Massachusetts  in  December  of  1936,  but  that 
court  seemed  to  have  ignored  entirely  the  New  York  decision,  as  well 
as  the  decision  of  the  Supreme  Court  of  the  United  States, for  it  refers 
to  neither  of  these  decisions  nor  does  it  comment  upon  them.  And  further- 
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more,  I  believe  that  the  facts  in  the  instant  case  are  decidedly 

ferent  from  those  which  the  court  had  before  it  in  the  Massachusetts 
case.   The  case  referred  to  is  Daddario  v.  Town  of  Milford,  5  II.  E. 

(2d)  i^age  £3. 

action 

In  the  last  citeu  case  the /was  brought  against  the 
Town  of  Milford  for  the  return  of  a  certified  check  for  v5000,  ueposited 
by  the  plaintiff  as  a  guarantee  that  it  would  enter  into  a  contract  In 
accordance  with  its  bid  to  do  the  work  called  for.   The  work  of  con- 
struction was  to  be  done  under  an  arrangement  with  the  Federal  Emergency 
Administration  of  public  works,  whereby  the  United  Spates  was  to  aid 
in  financing  the  construction  of  the  particular  improvement  tog    lag 
a  0rant  of  45/J  of  the  cost  of  the  project. 

The  rules  anu  regulations  in  the  proposal  for  bius 
provided  that  each  contract  was  to  be  awarded  to  the  lowest  bio.^  er  as 
soon  as  practicable  after  the  opening  of  the  bids,  but  not  until  the 
St;~te  Director  of  the  Public  vVorks  Au,  anistration  should  have  approved 
the  award.   On  October  88,  L936  the  biader  submit ted  his  bid  -  the 
opening  of  the  bids  being  set  for  the  following  cay.   The  bias  when 
opened  on  that  date  disclosed  that  plaintiff's  bid  was  lowest.   On 
October  30th  the  bioc.er  wrote  the  representatives  of  the  municipality 
to  the  effect  that  he  had  made  two  serious  mistakes  In  his  bid,  the 
main  one  being  that  he  bid  1  .50  per  yard  for  concrete  when  as  a 
ter  of  fact  he  Intended  to        .50  per  yard. 

The  municipal  representatives  took  no  action  on  the 
request  until  December  2,  1935,  and  at  its  meeting  they  voted  to 
rescind  their  vote,  awarding  the  contract  to  the  so-called  lowest  bii..c.er. 
The  Federal  Emergency  Administration  of  Public  Works  refused  to  approve 
their  action.   In  the  specifications  which  were  submitted  to  each  bidder 
the  following  conuition  was  containiu; 

"No  biucer  may  withdraw  his  bid  for  a  period  of  30  days 
after  the  day  set  for  the  opening  thereof." 

However,  it  does  not  appear  that  the  court  paid  any 
attention  to  the  time  when  the  bid  might  be  withdrawn,  anu  concluded  it 
decision  by  3aying: 

"  •»•  «•  ■»  and  it  does  not  clearly  appear  that  it  (the 
mistake)  was  one  of  material  fact,  as  distinguished 
from  an  unwise,  hasty  or  careless  statement  of  the 
prices  intended  to  be  bid." 

I  am  therefore  of  the  opinion  that  this  case  does  not 
intend,  even  if  the  court  had  the-  authority  to  so  do,  to  overrule  the 
Supreme  Court  of  the  United  States  or  the  Appellate  Division  of  the 
bupre  .c  Court  of  the  State  of  New  York. 

In  the  instant  case  the  facts  are  far  different  than 
they  were  found  to  be  in  the  case  last  cited.   It  appears  conclusively 
from  the  information  submitted  to  the  Director  of  Public  Works  of 
San  Francisco,  that  the  Johnson  Electric  Company  had  inadvertently 


# 
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•nitte4  an  item  of  §4901.40  in  tabulating  ita  worksheets.   I  under- 
stand that      .act  appears  from  the  worksheets  which  have  been 
delivered  to  tic  Director  of  Public  World,  and  copies      ich  have 
been  sent  to  the  Regional  Director  of  the  Federal  Emergency  Acaainistra- 
tion,  and  it  is  practically  agreed  by  everybody,  as  I  have  heretofore 
said,  that  the  niatake  in  tabulating  was  an  honest  mistake  and  not  maue 
with  the  intention  of  gaining  any  advantage  in  the  matter  of  bidding 
on  the  particular  work, 

I  am,  therefore,  of  the  opinion  that  unuer  the  facts 
in  tnia  case,  ii,  comes  directly  within  the  law  laid  down  by  the 
Supreme  Court  of  the  United  States  and  by  the  Appellate  Division  of 
the  Supreme  Court  of  New  York,  and  that  you  are  justified  in  returning 
the  check  to  the  Johnson  Electric  Company  and  accepting  the  next 
lowest  bid. 


To:  Director  of  Public  Vsorks 

cc  to  K»  A.  Godwin,  Regional  Director, 

Federal  Emergency  Administration  of 
Public  Works 

cc  to  the  Controller 
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August  16,  1939. 


SUBJECT:  In  re  Old  Ago  Security  Allowance 
Where  Person  has  Made  Conveyance 
of  his  Property.  -  Re:  Charles 
Scheper. 

Gentlemen: 

During  the  month  of  June  this  office  had  some  correspond- 
ence with  Miss  Sohenk  of  the  Department  of  Public  Welfare  relative 
to  the  allowance  of  old  age  security  to  Charles  Scheper  of  3955  - 
24th  Street. 

It  appears  from  the  facts  that  Mr.  Scheper  is  the  owner 
of  the  parcel  of  real  property  at  3955  -  24th  Street,  the  assessed 
value  of  which  is  $2600.00  and  which  is  subject  to  a  mortgage  of 
$3400.00.  At  the  time  Mr.  Scheper  made  application  for  the  old 
age  security  allowance  there  stood  in  his  name  a  one-third  interest 
In  certain  property  at  4037  -  24th  Street,  the  value  of  which  in- 
terest, together  with  the  value  of  the  first  mentioned  piece  of 
property,  exceeded  the  limit  of  property  which  a  person  receiving 
old  age  security  might  hold.   It  appears  that  the  second  piece  of 
property  formerly  belonged  to  the  mother  of  Mr.  Scheper  and  without 
his  knowledge,  acquiescence  or  consent  it  was  conveyed  by  the  mother 
to  Mr.  Scheper  and  his  brother  and  slater.  Mr.  Scheper  knew  nothing 
of  the  conveyance  until  It  was  called  to  his  attention  at  the  time 
of  his  application  for  the  old  age  security,  whereupon  he  advised 
his  mother  that  he  did  not  wish  to  accept  the  property  and  made  her 
a  reconveyance. 

The  facts  as  stated  have  been  obtained  from  Mr.  Scheper 
and  if  the  Department  desires  to  give  further  consideration  to  his 
application  they  should  be  verified. 

OPINION 

Section  2160  of  the  Welfare  and  Institutions  Code  provides 
to  whom  aid  shall  be  granted  under  the  Old  Age  Seourlty  Aot.   jub- 
di vision  "g"  of  that  section  reads  as  follows: 

"Who  has  not  made  any  voluntary  assignment  or 
transfar  of  property  for  the  purpose  of  qualifying  for 
such  aid." 
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It  appears  from  this  language  that  the  transfer  of  prop- 
erty must  toe  made  to  enable  a  person  to  qualify  for  the  requested 
aid  and  if  the  property  was  deeded  to  a  person  without  his  knowledge 
or  consent,  on   ascertaining  the  fact  of  the  deed  toeing  made,  un- 
doubtedly he  would  have  the  right  to  repudiate  the  deed  and  refuse 
to  accept  it*  In  the  instant  case  I  understand  that  the  deed  was 
made  to  Mr*  Scheper  and  to  his  brofcher  and  sister  upon  condition 
that  whatever  income  was  derived  from  the  property  would  be  paid 
over  to  the  grantor  In  the  deed,  to-wit,  the  mother  of  the  grantees. 
Therefore,  if  these  conditions  were  not  satisfactory  to  tor*  Scheper, 
he  would  have  an  absolute  right  to  refuse  to  accept  the  deed  and  it 
would  then  be  his  duty  to  reconvey  the  property  to  the  grantor, 
which  I  understand  he  has  done  in  so  far  as  his  interest  is  con- 
cerned. 

I  further  understand  that  there  was  no  change  in  possession 
of  said  property  and  the  only  delivery  of  the  deed  to  Mr*  Scheper 
was  the  fact  that  the  other  grantees  recorded  It* 

I  direct  your  attention  to  the  text  in  CORPUS  JURIS.,  Vol. 
18,  at  page  207,  which  deals  with  a  similar  situation.  The  text  is 
as  follows: 

"The  fact  that  a  person  has  executed  and  re- 
corded a  deed, where  it  is  done  without  the  knowledge 
or  consent  of  the  grantee, will  not  of  itself  operate 
as  a  delivery  to  the  latter.  Nor  will  the  mere  deliv- 
ery of  such  an  instrument  for  the  purpose  of  having 
it  recorded,  If  done  without  the  knowledge  of  the 
grantee,  constitute  a  delivery  to  him*" 


text: 


Also  on  page  208  of  the  same  volume,  I  find  the  following 

"A  deed  executed  by  the  grantor  with  the  in- 
tention of  having  it  take  effect  after  his  death,  but 
which  he  retains  in  his  possession  or  control,  will  be 
ineffectual  to  pass  title  for  want  of  delivery. 

The  texts  above  quoted  are  supported  by  numerous  authorities 
from  other  jurisdictions. 


held: 


In  the  case  of  BARR  v*  SCHROEDER,  32  Cal*  609,  the  court 

"The  recording  of  a  deed  is  not  evidence  of  Its 
delivery  by  the  grantor  to  the  grantee,  unless  the  deed 
comes  from  the  hands  of  the  grantor,  or  some  one  claiming 
through  or  under  him.  Without  the  delivery  of  a  deed 
it  is  void." 


. 
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It  Is  quit©  true  that  If  Mr.  Scheper  desired  to  retain 
an  interest  in  the  property  which  his  mother  granted  to  him,  he 
might  have  done  so, but  it  appears  that  as  soon  as  he  ascertained 
that  the  property  was  in  his  name,  he  repudiated  the  deed  by  making 
a  reconveyance  of  the  property. 

I  am,  therefore,  of  the  opinion  that  if  the  facts  in  the 
instant  case  are  as  I  have  stated  them,  a  reconveyance  by  Mr. 
Scheper  of  the  property  received  from  his  mother  does  not  of  it- 
self show  that  he  has  made  a  voluntary  assignment  or  transfer 
of  the  property  for  the  purpose  of  qualifying  for  such  aid,  and 
you  are  advised  that  the  conveyance  Is  not  of  Itself  sufficient 
evidence  to  deny  Mr.  Scheper  old  age  security. 

Respectfully  submitted. 


CITY  ATTORNEY 
Department  of  Public  Welfare 
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August     17 

I  fc  se    it 

In  the     .      .       ^oiing  Museum* 

Gentlemen s 

This   office  is  in  receipt  of  your  request,  dated 
July     ,   l  .;..,  :or  an  opinion  as  to  whether  o?.  the  Board  of 

as tees  of  the     .     .     ofoung  Memorial  Wmeim  has  the  right  to 
vis,  .<se  of  certain  exhibits  by  sale,  st=_  Its  having   bei 

acquired  after  the  de;  >a  Kr»     .     •  ceYoung,  and 

accepted  by  the  City  an.  .ty  of  San  I  r&nciaco.       It  ie  our 

uncerata..     -        that  the  exhibits  that  you  sli  -se  of  were 

not  in  the  museum  at  the  tire  the  deed  of  gift  was  accepted  by 
the  City  and  County, 

£££££&! 

f lease  he  aosised  that  it  ie  our  ©pinion  that  the 
Beard  of  Trust^os  »ey  dispose  of,  by  sale,  any  exhibits  which 
have  MM  into  the  t,oaseasion  of  the  M»     .     eYeung  Memorial 
laxseura,   subsequent  to  the  ■  mco  of   the  u©«?v      .      1ft  frosi 

■  i  .   .*•  H«  •     it  is  also  our  oj  i  that  title  to  any 

exhibits  in  the  siuseusa  cannot  be  surrendered  except  by  sale,  and 

xy  utiuer  revisions  *  in  Section  89  of  the 

Charter  of  the  City  ant;  County  of  San  iranciaco. 

The  sale  of  said  exhibits,   therefore,  should  in  our 
opinion,  be  handled  t.  b  the  office  of  the  Jfurc5iaeer  of  Sup.. lies 

of  this  City  snu  County* 


Respectfully  submitted, 


>..-.  .-...  .-~~: — — 


••  *•  Strother, 
secretary , 
Boa  c  of  trustees, 
.  ueYoung  Museum 
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AttgUSt  28,    1959. 

JECTt     Inspection  tees  in   Connection 

Sith  holly  Park  housing  Project. 

NttlllttMl 

This  will  acknowledge  receipt  of  your  request  of  August 
10th  for  an  opinion  as  follows? 

*on   .ednesday,  August  0,  1998,  the       PAgsa 
metric   company  made  application  for  permit  to 
do  electrical  work  in  connection  with  the  first 
bousing  project  in  ranciso©  known  as  the 

Eolly  Park  Housing  ftrsjset.       The  per-siit  was  re- 
sted xcr  the  reason  taat  he  refused  to  pay  any 
inspection  fees  as   instructed  by  the    .ouaing 
Authority. 

Today  X  received  a  letter  fron  Albert  J. 
Evers,  r-xecutlve  *>  Lrecfeox*  of  the  gogs&ttg  Author- 
ity,     -       ran ciaoo,   copy  of  wnich  t  an  enclos- 
ing. 

This  department  was  not  aware   that   resolu- 
tion       i      8  (series  ol         >Q)  had  been  passed  by 
the  2oard  of  Supervisors  on  January  28,   1939. 
This  resolution  authorises  the  City  to  enter  into 
a  municipal  cooperation  agreement  with  the     ©us- 
ing Authority  ui   the   City  and   s^nmty  of  San  ;  ran- 
eisoo. 

•  object  Is  letter  as  to  request    an 

opinion  as   to  what  p;  trs  this   deparJ 

should  take  in  the  matter  in  regard  to  * 

(1)      Issuing  a  permit  for  electrical 
tion  without  lasps stisB 
fees 

|      If  such  permit  Is  issued,  how  can 

the  de,art.nent  ls^ally  snake  an  in- 
spection of   this  or  future  projects 
usinf  inspectors1   ti^e  for  which 
there  will   bo  no  return  of  revenue. 

on* 

IMP  iioaslBg  authority  of  the   City  and   Coual  .San 

.xnrlaco  was   creates  under  tne  provisions  of  Act  M^S  of  Leer- 
ing »s  Oensral  Laws  o^    California  *iiieh  became  effective  on  starch 


21,  1958,     is  is  a  general  law  of  the  ^tate  of  California, 

Section  13  of  thle  statute  provides  in  part  as  iollows: 

"All  housing  projects  of  an  authority  shall 
be  subject  to  the  planning,  zoning-  sanitary  and 
building  lavs,  ordinances  and  regulations  sffpll- 
cable  to  the  locality  in  which  the  housing  project 
is  situated." 

^currently  with  toe  adoption  of  Act  3485,  the  Legislature 
passed  Act  5434,  eoimaenly  known  as  wiiouslt\;;  Cooperation  lae," 
This  statute  provides  fox*  cooperation  between  a  state  public  body, 
such  as  the  City  and  County  of  San  Francisco,  and  the  local  hous- 
ing authority  j  and  in  this  instance  it  is  the  .-tousinft  Authority 
the  City  and  County  of  San  *randseo» 

Subdivision  (f)  of  Section  4  of  Act  5434  provides  that  any 
state  public  body,  such,  lor  eaanple,  as  the  City  and  County  of 

San  1  ranclseo,  siayj 

"i-o  any  and  all  things,  necessary  or  conve- 
nient to  aid  and  cooperate  In  the  planning, 
un        |  construction  or  operation  of 
such  housing  projects," 

I  rota  the  quoted  language  it  is  apparent  that  the  state  law 
has  :iven  the  City  and  County  of  San  *•  ranclseo  the  right  to  enter 
into  an  agreement  with  the  :"i©usln&  Authority  of  the  City  and  County 
of  San  I  ran  eisco  to  do  any  and  all  things  convenient  to  aid  in  the 

construction  of  the  conteraplatea  local  housing  project. 

Pursuant  to  the  previsions  of  tnis  statute  a  "Municipal  Co- 
operation Agreement"  was  entered  into  on  January  27,  1939,  between 
the  City  and  County  of  San  Francisco  ana  the  Housing  Authority  of 
the  City  and  County  of  San  Francisco.  This  agreement,  in  part, 
provides  as  follows : 

"The  city  agrees  to  waive  such  buii    t   in- 
spection ari'.i  resoning  fees  as  might  be  pay- 
able by  the  Authority  if  it  is  or  becomes 
subject  to  the  payment  of  such  fees," 

a  pears  that,  in  accordance  with  this  agreement,  the  iious- 
ing  Authority  had  the  follow      ovision  Included  in  the  general 
conditions  of  the  construction  contra eti 

"Article  13  -  F     .   Tl*e  Local  Authority 
will  obtain  all  the  required  permits  for  the 
performance  of  all  work,      ontractor  shall 
be  responsible  for  and  hold  safe  all  such  docu- 
ments, keeping  same  on  file  at  the  project 


Sire  i»s  af  the  *©rk»     .Licenses 

to  i)srfo»si  work  ar^ll  be  paid  for  by  tho     )  tract- 
Insect. ;wjr  fees  9fo*rfl»d  ^Tf^. 


%* 


Is  it  will  bo  perceived  that  t>.e  and    ov^ty 

of  Sea  rranei  a  waived  all  inspection  fees  end  that  in  turn 

.-ad  al  it  ion  fees  to  the  con- 

tractor, ,/rauant  to  t  o  a  therity  conferred  upon  it  by  tee 

Municipal  cooperation  Agrecasent»H 

U  f  the  opinion  that  the  Paraxon    leetric 

,>any  is  not  required  to  pay  any  inspection  fees* 

1  eat  also  convinced  that  the  raneisce  Charter  is  stft)- 

ordinate  to  the  state  law  in  this  instance,  since  it  apijesrs  that 
natters  covered  by  the  Housin:  ority  Act  are  5f         ;rai  &M  not 

local  concern.     C    xyte  v*  City  of  ^acraiaent  ,  .1*  h$p»  &H)* 

therefore,  it  is  not    ecesa&ry  to  feller  rovlsions  of    action 

e  Charter  which    rovide  that  fees   'shall  be  not  less  than 
the  cost  to  the  city  and  county  of  regulation  and  inspection*" 

Shis  brings  us  down  to  the  question  of  how  you  *my  est* 
ploy  inspectors  ,.  aviag    sad  funds  appropriated  for  this 

rpose.  3  can  only  be  accaE*plishad  by  ofc;  3  funds  jh 

an  additional  appropriation  to  your  dopartjaent  • 

Respectful!;,  submitted, 

«ITx  ATTOKS&x 

Separtiaent  of    loctricity. 


IB 
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September  7,  Ij'69. 


SIR  «#  Chang*  of  Salary  Ordinance 

for  the  purpose  of  walang  an 

Alio  an ce  to  Esployees  for 

S  tenance  furnished  by  the 
City  and  County* 


fear  sirsi 

You  have  directed  ay  attention  to  the  fact  that 
are  several  employees  •  sosa©  lr>     ep&rtiamt 
Fublic  health  and  some  in  other  departments  *  liv    > ate id© 
of  the  City  and  County  who  sr©  reviving  maintenance  from 
the  City,  either  by  way  of  board,  room,  laundry  or  by 

facilities  and  that  when  the  present  salary  ore  In- 
ane c  fact  t  i  i   eae  employees  were  receiv- 
ing this  maintenance  was  overlook©.  .     i  direct  my  atten- 
tion to  Section  71  of  the  Charter  which  provides* 

"All  increases  in  salaries  or  wages  of 
officers  and  employees  shell  be  determined  at  the 
tia»  of  the  preparation  cf  the  annual  budget 
estimates  and  the  adoption  of  the  annual  budget 
and  appropriation  ordinances,  «  *  »" 

You  now  ask  if  it  is  possible  to  increase  the 
salaries  of  these  employees  so  that  said  increase  will  cover 
the  value  cf  the  maintenance  furni.- 


<■> :  - j. 

:erc  Is  contained  in  the  Annual  .Salary  Ore  inane© 
the  following  provision t 

"Charges  for  any  and  all  maintenance  furnished 
and  accepted  by  employees  in  positions  subject  to 
Section  151  of  the  Charter  as  indicated  herein  shall 
be  mA<x«  and  Indicated  on  tlmerolls  &n&  payrolls,  and 
deductions  for  such  maintenance  shall  be  indicated 
and  rosoe  on  tlmerolls  and  payrolls  in  accordance  with 
lowing  schedule  #  *  *  " 


«..- 


I  uru.eratstrsk   that  all  of  these  employees  have  for 
sosss  tlise  past  been  receiving  raalntenance  i  at  no  reduct- 

ions have  been  #»te  from  their  compensations  ami  that  when 
the  compensations  were  fixed  in  the  salary  ordinance  it  waa 
not  c  >lated  that  any  deductions  would  be  wade  for  main- 

tenance in  whatever  form  it  was  furnished, 

under  these  conditions  it  appears  to  a©  tret  if 
these  several  employees  would  now  be  allowed  an  increase  in 
salary  sufficient  to  cover  the  value  of  the  maintenance 
furnished  fa        »  city  there  *•  «  no  increase  in  cojspenss- 

;#  and  therefore  en  anend&ent  to  the  salary  ©a  ce  to 

this  effect  wi.    I  be  in  violation  of  Section  71  of  fe 

rter*  are  therefore  advised  that  if  the  department 

heads  of  the  several  departissnts  where  these  employees  are 
working  she  ;ike  a  recoramendaticn  for  the  incree.se  of 

the  compensation  of  these  employees,   said  increase  not  to 
exceed  the  aetu&l  ucr  s  which  should  have  been  made  for 

the  maintenance  received,   tarn  salary  ordinance  say  be  aaended 
accordingly. 

Very  truly  yours, 

— or 


TO  - 

Civil  Service  Commission. 

Copies  to  - 

Controller 

Manager     ilitiee 

hireetor  of  Kiblic  health 
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torjber  12,   1939  • 


SUBJliCTj     iforvico     redit  In  connection 

with  Kotirofciont  for  Disability* 

Gent  lessen* 

L*  office  1*  In  recoil  of  your  request  fop  an  opinion, 
as  follows t 


"**ha  rtetiresaent  card  at  tho  meeting  -*ld  :«stor- 
day,  August  30,  1939,  directed  that  I  roclte  to  you  the 
facta  in  concoction  with  the  application  of  .iioobe  A* 

rick  that  ahe  be  retired  for  disability,  and  ask  for 
your  opinion  and  status  of  certain  service  she  ras  render- 
ed. Tlie  facts  i'ollou': 

"1.         .  otrick  was  eiap&oyfl  as  a  substi- 
tute by  the  t*ublic  Library  from  :Pebruary  1,  192(3  to  J  ay 
31,  192'J.        loynont  was  on  a  full  tJL.ie  basi3,  tho 
salary  being    .     r  month*  S  o  worked  wltho.it  absence 
throughout  tds  period* 

°2*  i>ho  was       ;d  as  a  regular  laesabor  seff  the 
staff,  rathor  t.'ian  a  subi    fee  employee,  on   .Tune  3-,  1   . 

tnt  of   the  ketiraraent  Law  in  effect  at 
that  tixie,  She  became  a  nonber  of   the  Ketiracient  System  on 
ccaraber  1,  129.   Uio  was  abserv:         ,  liowover,  on 
a  sick  leave  t     lout  the  :;ear       .  . 

tt5.   iection  34(a)(3)  requires  that  an  individual 
iauat  have  trendered  ten  or  BOM  :,ears  of  continuous  service' 
to  qualify  for  disability  rotiretassnt .  firs,  uetrlok  1ms 
applied  for  disability  retirement  effoctive  July  1,  1939, 
and  sinco  she  has  not  rendered  ten  ears  of  service  after 
hor  appointment  as  a  regular  employee  on  June  1,  1929,  the 
question  arises  as  to  whether  her  service  prior  to  tlsat 
date  can  be  counted  toward  qualification  for  retlreiaent* 

**4*   0  a1  attention  is  called  to  tiie  following 
provisions  of  the  ketiroiasnt  code; 

a.  section  1  (h)  del         jinuous  service1 

setlcra  1  ( f )  def  ii  t       y  service f 
c.  section  22(f)  excluding-  substitutes  from 

laeiibershlp 
d*  Section  54(a)  setting  forth  the  sorvice 

requirements  for  disability  retireiaent. 
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3ept*»h*r  19  1939. 


:  Licensing  oi  vendors  of  Candy  and  ice  Greem 
i  »*  ted  in   theatre*. 

t  lessen: 

fate  o$/ie#  is  In  receipt  of  your  request  lor  an 
•ion  as  iollows* 

has  — »  to  *ay  attention  that  certain  theatres 

serve  candy  and  wrapped  lee  creaia  from  traya  to  the 
audience  t     hout  the  performance  and  have  been 
paying'  a  fee  oi   13.  as  provJUad  ior  In  the  jnU:li© 
eating  ;  lace  ordinance,  the  concessionaires  elaixa 
they  are  liable  only  for  the  #6.  a  year  permit,  as 
these  plages  cannot  o*  Justly  termed  'put lie  eating 
places r* 


• 


"I  would  therefor*  request  that  you  furnish  r^e  with 
sn  opinion  regarding  the  validity  of  tneir  contention 
because  of  th*  increasingly  large  number  of  concess- 
ions     is  kind  be.     *»ned  in  th*  different  moving 
picture  houses  of  this  city." 

|  8 

Section  461  of  the  Health  Division  of   the  Municipal 
;*  of   the   City  and  Oounty  of  Sen   rrejneiso©  provides  in  part  aa 

ilo«s : 

a.   (s)    definitions,     k  publi* 
ea  Laee,  as  defined  in  t&ls   section,   sh&ll  taean 

*;  e  every  reataurant,  lunch  ,   tea  room, 

soda  fountain,  buffet,  ffvlll  roots,  lu>  mnter, 

room,  dining  roam  of  hotel,  ;  *o  afaop,  c^u'b, 

and  every  other  >e  food  Is  s  i  I       o  be   .-.  on- 

sumed  o---  .  .alsea.   and  all  Kitchens,    eosaasis sariea 

-■■■■  I     >':':.    .*•  ■  !  5   a '    ,     :  ■<  ■*.    I    I    -  :■■  ftfc*    H  ■    MM    •  •  I  td    H  H  •* 
with." 

Section  ^5  of  ft  I  of  the  Municipal    .ode,  located 

a   674  profiles   I.  I  as  follows! 

"Feet  for  Inspection.     *or  the  purpose  of  defraying  th* 
cost  of  regulation  and  inspection  of  the  classes   of 

slness  or  sailings  hereinafter  set  ,   as  well  as 

the   eost  of  the  examination  and  inspection  tt       - -ai*** 

wherein  s«id  classes  of  business  are  conducted,   a  fee  of 
Six  {      .  st  anrroa  is  -.  »n  the 

persons,    flat*,  or   o  s  angled   in  the   conduct  or 

*pc  ,  attuutfaetttriag  or  sale  oi 

stuffs,   except  for  places  used  for  the  sale  of  f**4  and 
drink  to  be   ©cosuiaed  on  th*  premises;  provided,  however. 


that  persons,    fitttf  or  corporations  h^adling  candy 
or  chewing  gua»  In  sealed  packages  or  glass   jare 
incide?  •  the  particular  business  and  where  the 

retail  value  of  said  candy  or  chaw:  on  does  not 

exceed  In  value   th     sum  of  Twenty  (        .00)        liars 
mr.  le  of  food  or  drink  is   <     .         set. 

shell  not  be  subject  to  the  provisions  of  this  section," 

You  will  note  from  an  esseaiination  of  Section  451 
that  a  public  eating  place  is  defined  as  "every  other  place  where 
food  is  sold  to  be  consumed  on  the  premises."     both  candy  antf   ice 
cresa  are  food.     If  either  candy  or  lee  cream  is   *old  for  eenaumptioa 
on  the  (Hreerlass  the  $18,00  license  fee  ssust  be  charged  as  ^d 

by  Section  453, 

However,   if  the  s«le  of  seedy  is  exclusive  of  the 
sale  of  other  food  or  drink  and  such  sale  Is  mm&*  by  s-^aled  eaekages 

•e  the  retail  value  of  the   candy  en  the  premises  does  not  exceed 
in  value  the  sum  of  $80,00,   there  zsust  he  i  onse  charge  exacted, 

Beth  of  these  seetrlaaf  of  the  Municipal  Code  snxst  be 
read  together  in  order  to  get  their  true  intent  ano  ,  .-  ,  th 

I  thought  in  mind  I  have  reached  the  foregoing  conclusions. 

iiespectfully  su bait  ted. 


,  :    v' 


j.  a,  mi      , 

l^eparttaent  of  iubilo  ileal  th. 
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Septeaiber  10,   IS:     . 


SUE  J  CTj  i    use  rect 

idence"   I  ■  i©y»s 

-    1    •  , 

6s  teg  iSay  51,  ,   Included 

pertinent  "disputable  presumption** 
enumerated  in  Section  1963  of  the 
e  of  CiYil  Pr  pg# 


tlesien: 

.,-  opinion  addressed  to  you  under  o&te  of  Say  Si, 
J,   stating  that  your   Stood  Kii^mt,  'rect  as 

well  as  b  evidence  in  pesal  dicatlon  for 

death  benefits  e*  of  ore         ,  *as  r<  - 

by  tc  resulted  in  ■  request  for  a  supplemental   rail 

to  be     tu.e  by  me  as  to   the  legal  proprlc 

orati .  s  pertinent  < table  pi 

fount;  in  Section  IMS*  e  of  Civil  Procedure,   in  a  cis- 

position  of  the  i^uicatec.  petiti*.    . 


i  Bill  observe  fro.  m  e  usee 

opinion  cf  ,  at  legal  authority  is  w  in 

you  fee  &  any   ,  t  or  circumstantial 

evidence  te  eeessary  feeti     to 

entert«ln  it  alone,   if  it  1©  the  only  evict-  or  to  weigh 

it  with  similar  '.rect  evidence,  if  any  it  introduced; 

and  upon  it  or  the  eo&bi  e  various   ki^ds  of 

ev  s  rest  your  decision. 

<m  the  phrase  r-ect  evidence"  is  eaplo: 

in  the  opinion  it  is  done  so  with  a  view  to   the  definition 
niven  to  the  aaae  by  Sec  I  f  of  the  Code  v  1 

Fro secure  which  reads  as   follows t 

"Indirect  evidence  is  of  two  kinds i 
1.       Znfei  ex  w  I  :     sad 


2. 


ft*meM§ 


Am 
eaid  Cocie,  we  d:  that  *a  presuoptioa  is  a  deduction 

which  the  law  express 2  sets   to  be  -jede  frc  bicular 


facts",  sad  t  asuaptioas  ar©  5f  two  kinds,    teasely,  "conclu- 

sive pros  one"   (sect,       L962,  .      »)  and  "disputable  pre- 

sumptions"  (section  1  .      .     .}• 

s  It  is  »«©n  frou  t&e  fore,  .  m  the  express- 

ion "indirect  evidence"  was  set  forth  in  my  opinion  it  1**1  .dad 
the  use  of  wlmfcever  tions,  whether    •onaluoive* 

or  "disputable" ,  war©  found  in  t  >up  stated  specifically  In 

said  factions  1362  and  1963  of  t.  la  of  Civil    -roceauw* 

an  oaoaEjiriafc I         t  the  enuusrafced  Hc  iive  prac 

lossB  I  find  none  which  would  serve      >     la   ,     r    ending  problera. 
A  review  of  the  stated  "disputable  presisupfeio   I        ...       :oa  t  .at  to 

ion*  of  a««tioa  l&GS  of  t;JO  naiaad  coda  expressed 
by  you  in  your  present  letter  of       iuiry  la  this  faaliion  • 


"subdivision  (1)    'that  a  pore  a  innocent  of 

titlm  or  Wig* ; 

"subdivision  (4)    ■that  a  ^eraon  ta&es  ardinary 

care  of  his  o«n  concern* $ 

"subdivision  (1  at  official  duty  'as  boon  regu- 

larly perfousaedV*  - 

should  ba  addad  the  following  subdiviaiona  of  .ieetion  1^03  j 

*2«     3&*t  an  unlawful  aet  was  dona  with  an  jnlaw- 
ful  intent ; 

•    a*hat  a  person  Intends  the  ordinary  consequenc- 
es of  Ms  voluntary  act; 

SO.    *2faat  t  io  ordinary  cours*  of  business  bfte  been 
followed;  •  •  * 

2S.     Identity  of  i?era©n  from  identity  of  naiaej  *  ** 

»     'Hiflt  t  ive  happened  assaerdine;  to  the  ordi- 

nary course  of  nature  and  the  ordinary  habits 
of  life;  o 

$8*     ;i"hat  the  law  haa  bmn  obeyed;  Pa* 

it  si&y  be  well,  however,  to  give  a  few  practical  llluafcra- 
tiona  set  fort.'':  in  oourl  decisions  anion  ;-.ay  aid  you  in  det.  tag 

tiia  rathsr  VfacSag     robleasu     I  note  the  followis; 


m 


i.    mmm  q&om  Am  swau  pgcowsa  go.  v.  kial 

XQH,  173  Cal*  135.      '£hc  i-uprms*  court  of  California 
stildi 

•jturdar  of  i*»iployee  -  Purdaa  of  Proof  - 
■roof  of  Fact  of    foath.     -  a  proco-  i^efore  the 

idustrial  /vceident  Ccrsaission  to  recover  co  atloaa 

for  6  3©  cl&i  ~ou  -7e  been 

.  roared  In  the  course   of     Is  a.  .ant,   the    rurden  is 

upon  the  applicant  to  e*  all  tr^  competent  evidence 

the  fact  of  such  deat;  .  if  such  fact  my  tie  ~i»d© 

by  circumstantial  evidence,  and  the  actual  finding  of 
B4  body  i«  not  an  indispensable  requisite  to  the  con- 
clusion that  tlie  employee  jsat  id. a  death  by  violence  •** 

,      •  .  UL  ¥Mmf  CO.,    {, -pre  ©  Oourt  of 

Virginia),  199  3.     .  504.      She  court  saids 

io,   oecs.  14',  52Q  -  presumption 
at  death  of  &,       >     o  aroae  in  course  of 

eu  .ojit.       -      Where  an  employee  la  foisid  dead  aa 

o  result  of  an  accident  at  hie     lace  of  work  or  near 
by,  where  hie  duties  ;.ay  have  called  I  >e 

ara  of  hie  work,  a  ;re  is  no  evidence  offered  to 

show  what  caused  the  death  or  to  &  was 

engaged  in  hl«  mater's  business  at  trie  tirao,  tits  eo  irt 
will  indulge  the  presumption  that  tlie  relation  of 
waster  arid  servant  existed  at  the  tJLse  of  the  accident, 
and  t  b  arose  cut  of  and  in  the  course  of  hie  ©aa~ 

ployuent.** 

UK3S  v.  QLIVSR  K/»  . ,       /.prape  Court  of 

Stiehigen),  241  l«    <•  1®.     ?he  court  aaldj 

"   aster  and.  servant.     -     2hat  wateZsaan 

left  hcsae  uninjured  and  «as  t  at  factory  at  foot 

of  stairs,   la  lino  of  usual  travel,  sever ly  injured 
at  ■  oad,  fro  a  las  ha  probably  died, 

held  sufficient  to  raise    ./resyfc  Juries"  ,arose 

%  of  and  In  course  of  Ci.: /lcy&sent » •" 

You  are,  therefore,  advised  that  you  isey  consider  either 
'act  or  iiidirect  evidence  and  draw  conclusions  fr«a  either  class 
of  evidence.     Bis  rcsjxsptioas  xaey  also  be  given  consideration 

by  your    :oard,  a: id  It   La  for  ftnx  to  say  whether  I  Liapte&ts) 


prsaisnptlons  h&w  been  owrooraa  yv  tio  praaastafcioa  of  otJiar  evi- 
dences.    Tlu»  cases  wliieh  I  imva  tltod  emy  juido  you  on  this  partic- 
ular point,  for  they  are  ©asea  wbore  other  evident©  (whieh  was  not 

produced)  . -h/it  l»v»  changed  the  decision  of  the         ;-t. 

I  will  «  de  fcy  sm  tliat  you  aye  to  det  o  the 

ult&^ato  fact  in  this  ease,  a;*d  I  aoalft  say  that  ye  bo 

consideration  direct  and  tailr— t  evidence  and  draw  reasonable  con- 
elusions  frou  alther* 

ilespectfully  sutsaitted, 


CI«F* 


i 


tatlrejiioat     card 
,.-     Gil 
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•jeuber  27,  1 

K3    :     lure-  ,:f feet  of  unuatered  water 

be  of 
rlock  and  Modesto  In  on 

jtricts  • 

Dear  31rt 

ave  before  .e  ;/oar  request  relative  to  the  abet*  capt 
ed  subject,  and  with  It  Loee  the  folio.  letter  received 
fro.;  the  Chief     seer  of  1    -rloek  Irrigate    lstrlcti 

"It  lias  cave  to  the  attention  of  tha  Vurloc-     1- 
Cation  newspaper  articles  that     oard 

of  Supervisors  of  '        .d  county  of      taeiseo. 
at  its  ssftal  -i)er  10,  10SQ,  adopted  a  reaol 

request!    m   Public    I  ties  Co3md.seion  to  consider  I 
substitution  of  a  *flat  rate'  schedule         rs  of 

•  ;.ncisco  water  system  in  place  of  tlie  o    »s  now 
made  on  the  basis  of  etered  delivery  service* 

p§M   irrigation  District  owns  extensive 
water  rights  on  the  ver,  .     i  tor  rijats 

are  „rior  to  any  held  by  -an  Francisco  for  its  Ketch 
;ohy  water     /•  The  District  desires  to  protest 
:t   vigorously  rvj&inst  any  scheme  of  flat  rate  water 
delivery  in  a  i  ranclsco  for  the  reason  that  it  would 
result  in  a  lar^e  wastage  of  water  and  thus  wo  OLd  require 
xistorlally  increased  diversions  from  the  htoluome  uiver* 

In  this  connection  ~=ay  I  call    t  attention 
to  Section  0,  iferasraph  3,  of  tae  «ker  ict,  reading  as 
follows  t 

1  feat  the  said  rrantee  shall  not  divert 
beyond  the  lliaits  of  the  Jan  Joaquin  valley  any 
jre  of    -;aters  froti  the  xuolmine  waters2i*d 
an,  to  waters  «    It  now  lias 

or  ay  :-ereafter  acquire,  ehall  be  necessary  for 
its  beneficial  use  for  stio  and  other  j.;uni#- 
Ipal  purposes* » 

I  have  underlined  t         oaoficlal  use »  to  I 
phaslze  the  fact  that  '  the  Jnlted  .tatea 

never  Intended  that  1  :o 

shori.d  be  permitted  to  waste  the  water  which  ".t  is  takl. 
frofi  the  natural  watershed  of  the  •'nolunae  Kiver  in  tbi 
ttt  Joa<|uln  valley* 


> 


Pi 

Import  a  publis3ie«l  by  the  Spring  Valley  Water 
i  twen    *v   cent  aavi 
water  o    ptloa  was  realised  by  that  co     when  it 
substituted    -r  rates  for  flat  race*  charges  twenty 
years  a  ;o.  r*eaae  In  ;^er  capita  consssaption 

'  water  for  domestic   .  .  oses,  it  seu...s  1     that 
,v  substitution  of  flat  rates  for  Bete?  charges  at  ©its 
tJuas  would  result  In  at  least  a  twenty-five  percent,  and 

■>bably  a  larger  increase  or  wastage  of  ws       an 
I  ranelseo*  Vfcls  cannot  be  considered  to  be  'beneficial 
.■-ae  *  • 

I  believe  that  any  such  wastage  of  water  from 
tine         ver  by  Sen      ic »,     depleting 
the  total       >f  water  available  for  the  raany  users 
on  the  river  who  are  already  frequently  faeed  with  water 
shortages,  would  lead  to  the  "late 

lejal  action,      3  enforce  the  ..revisions  of  the 
-akor  act  and  to  protect  the  intrict  and  riparian  users 
whose  rights  are  rior  to  those  of  Sen  rancisco* 

I  esa  transmit tl      a  protest  in  j;ood  faith 
and  In  the  belief  that  the  people         .oisco  do 
>t  desire  to  take  such  a  step  with  the  .-nowledoe  that 
it  wo ~ld  work  a  hardship  a      istrlot  as  well  as 

.er  users,  would  breed    osity  and  would  be  of  no 
uaterlal  benefit  to  the  people  of  ".an  hranci^co." 

M 

Hh(.         .ioer  oiotea  froea  Paragraph  R  of  section  9  of  the 
Raker  set  which  reads  as  follows; 

"That  the  said  grantee  shall  not  divert  beyond 
:.ts  of  the  San  Joaquin  valley  any  note  of  the 
waters  from  the  ^uoluane  watershed  than,  t    ar 
with  tlie  waters  whifl   t  now  has  or  ;3ay  hereafter 
acquire,  shall  be  necessary  for  its  beneficial  use 
for  domestic  a.     ar  isimlelpal  purposes." 


has 


It  is  not  isecessary  to  chains  at  this  tine    iow  binding 

t>artlcular  provision  Is  upon  the  City,  for  the  reason  that  it 
mvor  been  construed  rts,  but  irrespective  of  tise 

Baker  ^ot  the  general  laws  and  the  decisions  of  our  3  will  pre- 


vent  any  wastage  of  water  which  will  dasmge  a  ari 

to  the  water, no  ijatter  whether  that  right  be  superior  or  subaequent 
to  that  of  th«  waster,  or  whether  It  be  appreciative  or  riparian* 

first  look  to  Seat*  3CIV  of  the  Consti- 

tution of  California  which  deal*  w*     o  conservation  of  water 
and  reads  aa  follows t 

Voriaervatlon  of  water*  It  is  hereby  de- 
clared that  because  of  the  conditions  prevailing  in 

Is  state  the  general  welfare  requires  that  the  water 
resources  of  the  state  be  put  to  beneficial  nee  to  the 
fullest  extent  of       ey  are  capable,  and  that  tlie 
waste  or  \aireaaonable  ^*se  or  unreasonable  method  of 
use  of  water  be  prevented,  and  that  t^se  conservation 
of  aveix  waters  is  to  be  exercised  with  a  view  to  the 
reaaonable  and  beneficial  uso  thereof  In  lbs  interest 
of  the  people  and  for  the  public  welfare*  the  right 
to  water  or  to  the  uae  or  flow  of  viator  In  or  fr 
any  natural  stream  or  watercourse  in  this  state  la 
ami  shall  he  limited  fco  such  «ater  aa  shall  be  reaaon- 
ably  re  -'paired  for  the  beneficial  use  to  be  served,  and 
sue       does  not  and  shall  not  exteiid  to  the  waste 
or  'unreasonable  uae  or  unreasonable  lethod  of  use  <xe 
unreasonable  r method  of  diversion  of  water*  KIparian 
ri  hta  in  a  stress  or  watereourae  attach  to,  but  to 
no  more  than  so  mash     t  flow  th,eraof  as  :„*y  be 
required  or  use  Is  section,  for 

oses  for  which  aueh  lands  arc,  ide 

adaptable,  in  view  of  such  reasonable  and  beneficial 
uses;  -rovided,  however,  t  orein  contained 

shall  be  construed  aa  depriving  any  riparian  owner  of 

o  reasonable  use  of  water  o£   the  stress  to  -skion  hie 
land  Is  riparian  tender  reasonable     da  of  diversion 
and  use-  or  of  depriving  any  appropriate*  of  water  to 
whieh  he  la  lawfully  entitled*  This  section  shall  be 
self-explanatory,  and  the  legislature  aggf  also  enact 
lawa  in  the  furtharartoe  of  the  jiollcy  is     aect-l 
contained*** 

This  aeetlon  of  the  Constitution  was  {jiven  consideration 
in  the  recent  case,        .   .  .  /.   .  Jl 

TtUi&,  .  97  Cal*  Doc*  593,  in  which  case  the  r     of  the  elty 


to  the  waters  ©I       >lusane  River  were  adjudicated,       ^eat- 
«  effect  of  the  section  the  cart  saidt 

**Ina8tauc&k  as  t  he  ureventlon  of  waste  of  water 
is  i..Tpo««d  on  the  riparian  under  the  rsevr  doctrine, 
cout^sel  for  the  plaintiff*  In  their  '-/aestio-is 
volvod',  Inquire  if  this  aaae  restriction     st 
waste  is  not  1  :posed  on  a  subordinate  taker  under 
an  inferior  i     or  no    t.  Ohvlously,  the 
answer  is     3  affiicaitivo*  The  duty  not  to 
coESiiit  waste  is  enjoined  on  all  users  of  water* 
An  acce         tlon     a  ter m   htfaste',  as 
applied  to  the  use  of  water,  ~;ay  bo  said  to  bo? 
*  o  use  needlessly  or  ■     b  valuable  result j 
to  e.  considerable 

return  or  effect,  and  to  use  without  serving  a 

1  view  of  the  above  quoted  provision  of  the  Waiter  *ct 

and  of  the  i- -restitution,  and  the  construction  placed  on  the  last 
jaentloned  provision  by  our  r»upret.e  o  rt,  I  an  of  the         at 
if  the  eli       of  water  eters  would  effectuate  an  undue 
wastage  of  water,  anyone  interested  in  the  waters  of  the  Tuoluame 
River  would  be  in  a  position  to  call  upon  t    -irts  to  prevent 
such  wastage* 

Hasgpeetfully  submitted, 


CITY  AVS&omX 
VmoAiytv-  of  tuitiee 
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Septeafcer     88     1989, 

08&T  CYt     ?ay*jont  Of  Salaries  e*   * olioe  Officer* 
for  period  of  suspension  irow  duty. 

leer  Sir: 

This  a  is  in  row  r  *eqt;est  for  on  opinion  es 

foll©*si 

"I  respectfully  reeuest  an  opinion  from  you  upon  the 
■■l lowing  seat*  en 

ill co  ©fficon  Fr«Jk  **  «*r<5  one  Ar?  U  fflrakor, 

in  cdditlsm  to  several  other  ■  Officer**  war* 

suspended  from  daty  on  Jim*  :i  ,    1        ,      '*1  lowing  en 
indictment  brought  again**  thorn  by  the  Orend  Jury* 

■  arges  were  filet  st  them  and  sot  for  bo* ring  on 

June  1st-,  1 '  »S,  end  the  following  i*  on  excerpt  free* 
tho  ainutes  of  the  toULo*  Caa&leoion  of  said  0*.te* 

•fhe  case*  Lico  ;       leers     luothy  »♦  Sullivan*  Anton 

8*  gberle*   (s  ctoarr  v-s .- ,    to  '"-  5-     later*  Ittrioa  Overetreet* 
irverett   J.    -11  ■-..&; ■  .,  •    ■  ■- "-1,    ■-■:  ,      Ina*crt 

Sorry  o*  Wright  and  Myron  !  ♦  Andrus  were  called,   they 
having  boon  set  for  ferine  on  1ete«     Tho  salt 

defendant*  w^  re  charged  fey  Acting  Captain  oi  Traffic  John 
jr.  $a*«y  In  properly  verified  complaints  as  follows t 

•  1,  •* Conspiracy  to  Violate  Section  70 
of  tho  renal  Code.* 

09  »e.  £*  «*8*oeivln*  fenelument  for  I*olice 

Service  Additional  to  Regular  fay 
without  permission  of  tho  3©ard  of 
foil  oo  3oas&issioner*#" 

.      ,   -     - -oiTlcerlik*  Conduct." 

'     -  -ed  in  p*r*on  with  their  attornoyot 

Attorney  J.  «.  Ehrl.tch  appearing   for  the  defendants*  said  Police 

-" floor*  f iisetJ;-      .  Sullivan  end.  Anton  BU  Isfeerle.     Attorney 
Walter  -  defendants*  said  Police 

,  lata**     .      <orle*  frank  W#  Ward  and 
Arthur    U  stnakort     Attorney  Sdiaoad  o»  Bresm  aopearinf.  for 
the   (sfer;n-i':tff   said  Police  Officer*    torlev  Overotyoob* 
Everett  J.     11  Is  on*  Uarry  0.  ht  and  Syrea  k#  Andnsa* 

All  of  the  defendants  waived  the  read  @s 

and  filed  written  pleas  of  not  guilty*     i**cn  of  said 
defendant*  then  filed  a  wrl t ten  re -:ruo s t  for  a  continu&nce 
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of  the  hearing  ut   said  charges  until  the  disposition  of  the 
criminal  charges  pending  against  them  in  the  Superior  Court, 
which  request  was  made  pursuant  to  the  provisions  of  Section 
154  of  the  Charter  of  the  City  and  County  of  San  Prancisco, 
and  waived  all  claliq  for  salary  as  members  of  the  Police 
Lep&r'trient  during  said  continuance  until  final  determination 
of  said  charges  before  the  Board,  ^he  board  then  adopted  the 
following  resolution: 

•HESOLVF.D,  that  the  trials  of  the  said  charges  preferred 

inst  the  s&-     tliee  officers  Timothy  R.  Sullivan,  Anton 
R,  Eberle,  Robert  Winter,  Marion  Overstreet,  Everett  J. 
Ellison,  Freak  »,  Ward,  Arthur  i,  Minaker,  Harry  0,  fright 
and  Myron  L,  Andrus  be  and  they  are  hereby  continued. 

AYES:  Commi ss loners  McGovern,  Traung,  Mailllard,1 

On  July  28th,  1959,  the  said  Police  Officers  were  restored  to 
duty  after  the  indictment  brought  against  them  was  dismissed  in 
the  Superior  Court, 

On  &\\i  ust  15th,  1939  ^  the  said  rolice  Officers  were  found 

not  guilty  by  the  Police  Conxmisslon  of  the  said  charges  preferred 

against  there. 

I  am  in  receipt  of  a  request  signed  by  Police  Officers 
Freak  9m   Ward  and  Art  nr  H#  Mlnaker  for  back  salary  durin 
period  of  suspension,  copy  of  which  request  I  am  enclosin 
herewith,  and  also  copy  of  waivers  signed  by  the  said  Police 
Officers  for  salary  during  the  continuance  requested  by 
them  and  until  final  determination  of  the  said  charges  by 
the  Police  Co.&rclssion. 

What  I  would  like  to  be  advised  upon  is  whether  or  not 
the  request  of  the  said  Police  Ofjicera  can  be     bed  and, 
in  determining  the  said  question,  I  beg  to  callyour  attention 
to  that  portion  of  Section  154  oi  the  Charter  of  the  City 
and  County  of  San  I       •>,  which  reads  as  follows* 

'Pending;  such  hearing,  the  appointing  officer  :nay 
suspend  the  person  so  accused;  but  such  suspension 
shall  not  be  valid  for  mo$4   than  30  days,  unless 
hearing  upon  the  charge  shall  be  delayed  beyond  such 
time  by  the  act  of  the  accused  person.1 

Also,  the  last  paragraph  of  Section  150  of  the  Charter,  which 
reads  as  follows: 

'No  Officer  or  employee  shall  be  paid  for  a  rraater 
tiae  than  that  covered  by  his  actual  service.' 

Thanking  you  for  a  prompt  reply." 


OPINION 

It  appears  from  your  request  for  an  opinion  and  also  from 
the  records  in  connection  with  this  matter,  that  the  police  officers 
in  question  each  directed  a  letter  to  the  board  of  i'olloe  Commissioners 
dated  June  15,  1959,  requesting  a  continuance  of  the  hearing  of  the 
charges  pending  against  them  until  the  disposition  of  the  criminal 
charges  pending  against  them  in  the  Superior  Court. 

It  was  stated  in  the  letter's  to  the  Board  of  Police  Comaise loners 
that  the  request  was  made  pursuant  to  the  provisions  of  Section  154  of 
the  Charter,  fihere  is  taso  a  salary  waiver  clause  in  these  letters, 

I  have  examined  Section  154  of  the  Charter  and  find  it  does 
not  cover  members  of  the  San  i-rancisco  Police  jwepart.aent.  However,  it 
is  very  evident  that  the  hearings  of  the  charges  in  the  oases  of  these 
police  officers  were  continued  at  their  request*  Thus  we  may  disregard 
the  erroneously  mentioned  section.  The  fact  remains  that  a  request" 
ior  a  continuance  was  made  by  the  officers  of  the  Board  of  Police 
Commissioners  and  granted  by  it*  In  view  of  the  law  applicable  to  this 
situation  it  Is  my  opinion  that  a  waiver  of  claims  for  salary  during 
the  continuance  period  is  of  no  importance,  as  will  hereafter  be  pointed 
out. 

The  Board  or  Police  Commissioners  is  governed  by  Section 
155  of  the  Charter  with  regard  to  disciplinary  procedure*  The  Board 
of  Police  Commissioners  has  the  power  to  adopt  reasonable  rules.  (See 
Section  19)  The  Board  uf  Police  Co^vnisa ioners,  by  rule,  has  given 
the  Chief  of  Police  the  power  to  suspend  while  charges  are  pending 
l  ainst  police  officers. 

We  are  not  concerned  here  with  the  punishment  type  of  suspen- 
sion mentioned  in  the  first  paragraph  of  Section  II  .   ..e  are  concerned 
only  with  the  type  ol  suspension  authorized  by  the  rule,  to-wlt, 
preliminary  suspension, 

I  am  informed  that  the  police  officers  herein  involved  collect- 
ed their  salaries  for  the  period  from  June  1st  to  June  3rd;  that  they 
did  not  re;.ort  for  duty,  nor  perform  any  services  from  the  date  of 
their  suspension  until  the  dismissal  of  the  indictments  in  the  Superior 
Court;  that  they  did  not  protest  to  any  of  their  superiors  that  their 
suspensions  were  Illegal;  and  that  they  did  not  demand  their  salaries 
during  the  period  when  they  were  under  suspension. 

Thus,  we  have  a  situation  comparable  to  that  described  in 
Nl;ht inhale  y,  Williams,  70  Oal,  App,  424,  where  a  member  of  the  Oakland 
Police  Department  was  accused  of  murder  and  was  arrested  upon  feat  charge* 
The  Chief  of  Police  promptly  suspended  the  officer  in  which  the 
Chief  was  supported  by  the  Commissioner  of  Public  uealth  and  Safety* 
>st  six  months  thereafter  the  officer  was  acquitted  by  a  jury  of 
the  charges  of  murder  and  was  immediately  thereafter  reinstated  to  his 
position  in  the  Police  l^epartment *  he  thereafter  demanded  his  salary 
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for  the  oriod  of  susx;ension  which  demand  was  refused  by  the  Auditor, 
lie  thereupon  commenced  an  action  in  the  Superior  Court  in  Mandamus 
to  compal  the  Auditor  to  draw  and  I     ils  warrant  up m  the  Treasury 
for  the  amount  oi  his  salary  cover-in-      suspension  period.  The 
Trial  Court  beld  .  t  of  the  trial  court  was 

sustained  by  the  district  Court  of  Appeal« 

ji'om  %bm   facts  9A  instant  ease  we  find,  as  in  the 

Nightingale  esse,  that  the  suspension  was  lepal,  and  also,  as  in  the 
Sighting ale  case,  that  the  officers  involved  acquiesced  in  the  sus- 
pension from  the  day  it  w?#s  rade  until  the  conclusion  ot  the  criminal 
case. 

Thus,  we  are  confronted  with  the  rule  of  law,  which  is  to 
the  effect  that  when  a  suspended  official  acouiesces  in  a  le/?al  order 
of  suspension  he  is  not  entitled  to  the  compensation  attached  to  his 
office  during  tha  p-riod  of  suspension,  I  am  of  the  opinion  that  the 
suspense*  on  order  was  legal •  The  Court  in  the  lightlngala  case,  at 
pa?  c.   431,  said: 

"The  next  question  which  presents  itself  is  whether  a 
suspended  official,  ,-     MM  not   directly  attack,  but  who 
acquiesces  In,  the  order  of  suspension,  is  entitled  to  the 
compensation  attached  to  his  office  durlm  the  period  of 
suspension.  The  weight  of  authority  sip  elusion 

of  the  trial  court  that  the  ■  -led  to 

his  salary  during  such  period,   (19  --.C.L,  941;  Hagan  v. 
City  of  Brooklyn,  126  N.  Y.  645  (27  r,  ,  268)  j  -iv.es 
v.  City  of  St.  Paul,  78  Minn,  P05  (79  Am,  St,  He  .    4,  30 
N,  ft,  959) |  C»te  -.   iddef-rrd,  90  tie.  491  (90  Am.  St.   I  . 
417,  52  Atl.  if  11 ,  1OS0),)   The  appellant  has  not  questioned 
this  rule  of  law  end  has  not  raised  any  point  on  the 
ruling  of  the  trial  court  that  he  was  not  entitled  to  his 
salary  if  lawfully  suspended.  His  point  is  that  he  was  un- 
lawfully suspended  and  that  for  that  reason  he  was  entitled 
to  his  compensation.  If  the  suspension  had  been  unlawful 
his  right  to  the  salary  would  not  be  cnen  to  question, 
(O'Neill  v.  Williams,  55  Gal,  App.  1,  5  (199  Pac.  870).). 
As  the  suspension  was  lawful  and  the  appellant  for  that 
reason  was  not  entitled  to  his  salary,  it     Mrs  that 
his  claim  ior  euch  salary  was  not  a  lawful  claim  a  ^ Inst 
the  city  and  the  council  was  without  authority  to  order  it 
paid." 

In  view  of  the  foregoing  it  is  my  opinion  that  these  police 
officers  are  not  entitled  to  any  salary  for  the  period  of  their 
suspension, 

Respect fully  submitted, 

Chief  of  Police  

it 
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September  29  1939. 


SUBJECT i    Power  of  Civil  Service  Commission 
to  make  Hules. 


Gentle  ;ien: 

We  are  in  receipt  of  the  following  letter  from  you  requesting 
an  opinion: 

"The  Civil  Service  Commission  has  received  from  you  a  copy 
of  an  opinion  which  was  rendered  by  you  on  June  15,  1939, 
to  the  Board  of  Education  concerning  the  right  of  the  Civil 
Service  Commission  to  prevent  a  person  from  holding  a 
municipal  civil  service  position  at  the  same  time  that  he 
holds  a  teaching  position. 

"We  have  read  this  opinion  with  considerable  interest;  and 
in  view  of  the  opinion  we  are  anxious  to  ascertain  your 
opinion  concerning  situations  where  Civil  Service  employees 
and  officers  of  the  City  and  County  of  San  Francisco 
engaged  in  activities  outside  of  their  service  hours,  which 
may  have  the  effect  oi  causing  them  to  be  less  efficient 
in  their  work  under  the  jurisdiction  of  the  Civil  Service 
Commission. 

"You  can,  of  course,  appreciate  that  in  many  instances 
Civil  Service  employees  and  officers  may  be  considerably 
less  efficient  due  to  outside  activities, 

''We  should,  therefore,  be  very  much  pleased  to  have  you 
advise  us  fiilly  in  connection  with  our  rule-making  power 
in  this  regard,  as  well  as  the  authority  of  the  Civil 
Service  Commission  to  adopt  rules  concerning  other  phases 
of  civil  service  administration. 

"In  this  connection  we  call  to  your  attention  the  following 
language  contained  in  Section  141  of  the  Charter: 

"and  such  other  matters  as  are  not  in  conflict 
with  this  charter." 

Thanking  you." 

OPINION 

Section  141  oi   the  Charter  of  the  City  and  County  of  San 
Francisco  gives  the  Civil  Service  Commission  the  power  to  adopt  rules 
to  carry  out  the  Civil  Service  provisions  of  the  Charter,  This 
section  also  gives  the  Civil  Service  Commission  the  express  power  to 
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make  rules  concerning  "applications;  examinations ;  eligibility! 

duration  of  eligible  lists;  certification  of  eligibles;  appointments; 
promotions;  transfers;  resignations;  lay-offs  or  reduction  in  force, 
both  permanent  and  temporary,  due  to  lack  of  work  or  funds,  retrench- 
ment, or  completion  of  work;  the  filling  of  positions,  temporary, 
seasonal  and  permanent;  classification;  approval  of  pay-rolls;  •  •  »* 

These  various  items  of  express  power  given  to  the  Civil 
Service  Commission  by  the  Charter  do  not  have  the  effect  of  restz'lct- 
ing  the  Civil  Service  Commission  to  exactly  s\ich  items.  The  Civil 
Service  Commission  has  various  broad  powers  inherent  in  Civil  Service. 

In  this  instance  the  inclusion  of  various  powers  does  not 
mean  that  it  was  the  intention  of  the  charter  framers  to  exclude  the 
various  inherent  powers  of  Civil  Service  Commissions  generally. 

This  is  demonstrated  by  the  language  used  in  the  section 
which  reads  as  follow, j  : 

"and  such  other  matters  as  are  not  in  conflict 
with  this  charter." 

This  lsngUSgi  definitely  -rants  certain  powers  to  the  Civil 
Service  Commission.   Thus  it  is  my  opinion  that  the  Civil  Service 
Commission  has  the  right  to  make  reasonable  rules  concerning  all  matters 
inherent  in  the  civil  service  system,  which  are  not  in  conflict  with 
the  Charter. 

Therefore,  and  in  view  of  the  foregoing,  it  Is  quite  apparent 
that  the  Civil  Service  Commission  has  full  power  to  prevent  outside 
activities,  on  the  part  of  a  Civil  Service  employee  or  officer,  which, 
in  the  opinion  of  the  Civil  Service  Commission,  have  the  eifect  of 
reducing  the  efficiency  of  such  employee  or  officer  in  his  Civil  Service 
work. 

iience,  if  the  holding  of  two  positions  definitely  brings 
about  inefficiency  in  an  employee  or  officer,  or  if  there  is  any 
conflict  between  such  positions,  the  Civil  Service  Commission  would 
have  full  power  to  prevent  anyone  holding  more  than  one  position. 
This  would  naturally  be  accomplished  by  requiring  the  Civil  Service 
employee  or  officer  to  cease  such  outside  activities  under  penalty  of 
losing  his  Civil  Service  status.  Needless  to  say,  of  course,  any 
regulation  or  rule  adopted  by  the  Civil  Service  Commission  would  have  to 
be  reasonable  and  not  arbitraryj  and  in  all  individual  cases  the 
Civil  Service  Commission  would  have  to  exercise  a  reasonable  discretion, 

respectfully  submitted, 
VICE  COMMISSION, 

I  5 


CITY  ATTORNEY 
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October  3,  1339, 


:  In  He,   Issuing  of  Permit  to 
Grade  Unaccepted,  streets* 

Xear  Sin  i 

Z  have  before  tm   your  request  that  X  advise  you 

as  to  whether  or  not  the  li rector  of  Publie  Works  has 
authority  to  grant  a  permit  for  the  grading  of  unaccepted 
public  streets  In  the  City  and  County  of  San  Francisco • 

Of  IKIdl. . 

I  direct  your  attention  to  Section  40S  of  Chapter 
X,  Part  II  of  tie  San  1  raxtcisoo  Municipal  Coce,  w ;J.ch  section 
Is  found  on  page  60S  of  the  Co^e,  which  provides  as  follows t 

•Sec.  405,   Application  -  Investigation  -  Permit, 
Application  for  periiiission  to  do  any  street  -work  in  or 
up      unaccepted  public  street  in  mty 

of  San  i  raneiaeo  by  private  contract  must  bo  ^ttue  in 
wr-     bo  the  i-irector  et   Public  Tories,  *     applica- 
tion shall  contain  a  eomprehensive  description  f  the 
work  to  be  done.         rector  shall  t     3on  inves- 
tigate sue     iic&vion,  and  if  after  investlgat  on 
i  ector  ceterssines  ti'iat  the  public  interest  or 
cnienee  requires  the  doing  of  the  proposeu  v/ork 
and  that  the  same  is  expedient  anu  will  not  be  product- 
ive of  detriment  to  tie  pulls  safety  or  co;  venlence, 
he  is  hereby  authorise a  to  grant  permission  for  the 
doing  of  the  ease  as  applied  for  or  as  uociiied  by 
the  direction  of  the  City  j-ngineer,  subject  to  the 
conditions  and  provisions  in  ti-is  Article  hereinafter 
prescribed  and  provided/' 

I  understand  that  in  the  instant  case  the  streets 
which  you  desire  to  grade  are  streets  where  the  Meiigl  nfl 
Authority  has  acquired  title  to  the  abutting  property. 

Section  406  of  the  same  chapter  and  part  of  the 
Code  provides i 

}  "So  permission  for  the  ooing  of  sny  street  work 
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ln  or  upon  any  unaccepted  public  street  , 

except  In  the  ease  of  busJji  sever  fcloA,   or  the 

eat  of  a  street  creasing  a  »  *,  unless  I 
owners  of  all  of  the  improveble  frontage  or*  a  block 
of  the  street  whereon  or  wherein  such  work  is  pro- 
posed to  be  clone,  *  .ave  entered  into  a 
written           ract  for  the  doing  thereof,  *  e  ** 

This  section  will  not  apply  in  your  case  for  the 
reason  that  you  are  the  owner  of  all  the  atouttln, 

etion  410  of  the  seas  chapter  and  part  of  the  Code 
provides  as   follows J 

*Two  original  contracts,  or   owe  photostatic  copies 
of  t  .o  original  contract,  for  tee  any  proposed 

stre  su&nt  to  the  provisions  of   this  Article 

■ill  aecoqpa  11  cat!  r  pern 

the  proposed  wc;  hier  with  a  diagram  ahowi.       \  *reon 

the  lots  8Kd  i  ands  signed  for  1  respective  owners 

thereof,  *  •  *}     and  tc  such  contracts  accompanying 
a-  m  there  shall  he  a..  vita 

sworn  to  before  a  notar  lie  that   &e  signatures 

of  said  owners  or  their  events  respectively  appear? 
in  such  co.  tracts,  are  genuine,  *  •  «* 

Section  413  of  the  sas*e  chapter  m&  part  »f  the  Code 
provides s 

*5o  permission  for  doing  *&!  street  work  by  private 
contract  uncer  and  pursuant  to  the  provisions  of  this 
Article  shall  become  effective  until  the  contractor 
covenanting  to  perform  the  sane  shall  have  executed  to 
the  City  end  Com  a?  of  San  Francisco,  and  delivered 
to  the  Secretary  of   MM  i'-epart&ent  of  Public  ^orke  a 
bond  in  such  susount  as  taaj  have  been  fixed  in  the 
order  of  the  said  lirector,  granting  such  permission, 
with  some  surety  company  authorised  to  do  bus!  less  in 
the  State  of  California  •  e  ♦* 

Fursuan-     ;  saase  section  the  contractor  mu&t, 

before  entering  upon  the  performance  of  hie  work,  file  with 
the  hirector  of  Public  Sorks  a  bond  to  be  satisfactory  in  all 
respects  to  the-  director  In  a  sua  not  less  than  one-half  of 
total  a^aount  payable  by  the  terms  of  the  contract,  c     - 
di  ...  for  the  payment  of  all  aaterialsien  and  employees 

•  contract*       The  surety  sua  lis  bond  must  also  be 

a  surety    company  authorised  to  do  business  in  the  otate  of 
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California. 

In  ease  there  should  be  any  Btlauricarstariding  as 
to  what  is  an  unaccepted  street,  please  be  advl*-.     it 

term  is  used  as  applying  to  a  street  wih 
been  aewerod  and  paved  froax   curb  tc     ,  as  the  city 
or  I  nances  pr      that  no  street  can  be  accepteo  until 
all  paviiig  work  is  <ii.»e.   In  other  worus,  a  street  iiay  be 
an  existing  street  shier,  the  public  or  abutting  property 
owners  are  entitled  to  use  but  it  will  not  be  an  "accepted 
street*  until  the  necessary  street  work  is  #one.   Section 
405  above  quoted  refers  to  streets  which  have  not  been 
fully  iuprcve  . 

You  are  therefor©  advisee:  that  there  is  no 
question  in  nf  »ind  but  that  the  I  irector  of     .  e  arks 
has  full  authority  to  >;rant  the  permit  for  the  d     jf  the 
work  which  you  mention,  upon  your  co  relying  with  the  pro- 
visions of   Sections  405,  410  and  4.13  above  qu 


Very  truly  yours, 


To  - 

The  isouslng  Authority. 

Copy  to  - 

Director  of  Public  works. 
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October  3,  1939, 


SB&SWtGTi     In       ,  x*  of  far sons 

;-cupying  houses  Maintained  by 

X>*ar  Hirst 

I  have  your  letter  wherein  yo  «ct  jay  at  tent-. 

to  the  pro  visions  of   Section  fcooo  of  the     eli'^.re  and  Ins  ti  tu- 
ns Cooe  whlfth  sets  up  th©  residential  qualification©  necess- 
ary for  the   obtaining  of  state  or  county  ai   .       Xou  direct  sjy 
particular  attention  t  ai  vision  B  of  said  section  which 

provides   I         ft  perso:  .u&llfy  for  aid,  auat  be  one  who 

"has  not  received  any  public  or  private  relief  or  support 
from  friends,  charitable  organisations  or  relatives  other 
than  Is  gaily  responsible  relatives*  •        Sou  ask  if  the  fact 
that  a  person  who  night  be  occupying  a  home  owned  by  the 

Authority  would  be  considered  as  receiving  public 
relic. . 


•  Bousing  A  Lty  is  created  by  state  statutes 

and  its  purpose  is  to  pro  vice  low  coat  borui  se 

whose  aeans  do  e  malt  the  p&   .        of  higher  rentals, 

a*  who  occupy  these  houses  are  suppoaca  W  pay  the 
rental  proviced  by   _  for  t;i©ir  us©  and  occupation 

and,  unless  such  persona  pay  such  rental  will,  in  all 

probability,  be  evicted  froii  the   premises.  .pant  is 

not  receiving  &n%  charity  i  i©  Authority  or  from  the  State 

but  is  presumed  to  be  paying  for  what  he  receives* 

llncer  these  circuostancea  there  is  no  question  in 
sqr  atlnd  but  that  ft  person  Mm  occupies  one  of  thee©  houses 
is  not  fcftftwlwing  any  public  aid  wlthi.  Section 

25SS  of  the  u«lfar©  and  Institutions  Cose. 

«  so  advised. 

Very  truly  yours, 


To  the  - 

Housing  Authority. 

Copy  to  - 

ector,  County  welfare  I  ivisio;  . 
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October  5,  1939. 


SUBJECT:   In  Re,  Obligation  of  the  Housing 
iutiorlty  to  repay  to  the  City 
and  County  of  San  Francisco 
Amounts  heretofore  advanced  by 
the  City  and  County  to  the  housing 
Authority  to  carry  on  its  Activities. 

Dear  Sirs: 

You  have  advised  me  that  the  United  States  Housing 
Authority  has  approved  the  expenditure  by  the  housing 
Authority  of  the  City  and  County  of  San  Francisco  of  certain 
moneys  heretofore  expended  by  the  latter  Authority  for  pre- 
liminary expenses  incurred  in  the  several  projects  under 
its  jurisdiction.    I  understand  that  the  approval  goes  to 
the  following  amounts: 

Holly  Park,        Cal.  1-1      ^5,944.44 
Potrero,  Cal.  1-2       2,384.72 

Sunnyvale,         Cal.  1-3       2,343.40 

totalling  the  sum  of  ,,,11,172.56. 

I  further  understand  that  under  the  rules  and  reg- 
ulations of  the  United  States  iiousing  Authority  these  amounts 
could  be  returned  to  the  City  and  County  on  account  of  the 
Housing  Authority's  obligations  heretofore  incurred. 

You  also  advise  me  at  the  present  time  that  unless 
additional  amounts  are  forthcoming  from  the  City  and  County 
the  Housing  Authority  will  not  be  able  to  function  and  you 
desire  to  be  advised  whether  it  will  be  a  breach  of  any 
obligation  existing  between  the  City  and  the  Authority  if 
these  loans  should  not  be  forthwith  paid  out  of  such  funds 
as  may  be  presently  available  in  the  hands  of  the  Authority. 

OPINION. 

An  examination  of  the  records  of  the  Board  of 
Supervisors  shows  that  under  and  pursuant  to  the  provisions 
of  Ordinance  No.  9.051474,  enacted  by  the  Board  of  Supervisors 


■ 
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on  April  25,  1938,  a  loan  In  the  sum  of  #5,000.00  was  made 
to  the  Housing  Authority  for  the  purpose  of  paying  its  pre- 
liminary expenses   to  June  30,  1938.   Under  the  terms  of 
the  ordinance  this  loan  was  not  payable  at  any  specific 
time  and  all  the  City  took  was  an  acknowledgment  of  an 
obligation  to  repay  the  amount  of  the  loan  at  some  particu- 
lar time  which  was  not  set  forth  in  the  ordinance. 

Pursuant  to  the  provisions  of  Ordinance  Ho.  9.051489 
enacted  by  the  Board  of  Supervisors  on  July  11,  1938,  an 
additional  sum  of  §17,000.00  was  loaned  to  the  housing  Authority 
for  the  purpose  of  enabling  it  to  carry  on  its  activities 
until  January  1,  1939.   Like  the  loan  provided  for  in  the 
first  mentioned  ordinance,  no  particular  time  was  provided 
for  its  repayment. 

In  the  loans  made  as  authorized  by  the  ordinances 
above  set  forth  it  was  unquestionably  the  intention  of  the 
City  to  advance  these  sums  for  the  purpose  of  enabling  the 
housing  Authority  to  act  and  to  carry  out  the  purposes  for 
which  it  was  organized.    If  the  Authority,  duB  to  its 
operations,  has  not  sufficient  money  on  hand  to  repay  its 
obligations  and  If  the  repayment  of  the  amounts  advanced  out 
of  such  funds  as  may  presently  be  available  to  the  Authority 
would  place  the  Authority  in  the  position  of  either  going 
to  the  City  to  obtain  additional  loans  or  fating  its  opera- 
tions, I  see  no  reason  why  the  Authority  cannot  retain  a 
sufficient  amount  to  permit  it  to  operate. 

This  is  especially  true  In  view  of  the  fact  that 
the  City  has  made  no  demand  upon  the  Authority  to  make 
payment  of  its  obligations.   This  in  Itself  is  an  indica- 
tion that  the  City  approves  the  retention  by  the  Authority 
of  a  sufficient  amount  of  money  to  enable  it  to  continue 
Its  operations  which  otherwise  might  be  repaid  to  the  City. 

It  should  be  noted  that  the  evidences  of  indebted- 
ness executed  by  the  Authority  acknowledging  receipt  of  the 
advances  provided  for  In  the  two  ordinances  above  mentioned 
contain  a  covenant  "to  repay  said  amounts  without  interest 
when  it  shall  have  money  available  for  such  repayment". 

Therefore  I  reiterate  that  if  any  portion  of  the 
moneys  which  you  now  liave  on  hand  is  needed  by  the  Authority 
for  the  development  of  existing  or  future  projects  or  in 
the  general  conduct  of  Its  affairs,  and  in  view  of  the  fact 
that  the  City  has  made  no  demand  on  you  for  repayment  of 
these  obligations,  you  may  continue  to  use  suoh  portions  of 


. 
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your  surplus    as  may  "be  necessary  to  permit  you  to   continue 
to  operate   In  the  ordinary  course   of  business. 


Sincerely  yours, 


CITY  ATTGKi,LY. 


To   the    - 

Housing  Authority. 

Copy  to  - 

The   Con£ roller. 


- 
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October  14,  1939. 

SUBJECT:  In  re  -  Furnishing  to  Candidates  for 

Election  Names  of  Registered 
Voters. 

Dear  Sir: 

I  liave  your  request  tliat  I  advise  you  as  to  whether  you  can 
run  off  a  list  of  names  on  your  addressocraph  and  give  them  to  a 
candidate  for  office  at  the  coming  election.  You  state  that  the 
precinct  registration  hooks  provided  for  in  Section  1115  of  the  Polit« 
ical  Code  arc  not  ready  for  distribution  and  have  not  as  yet  been 
returned  from  the  printer,  and  in  order  to  accommodate  candidates 
you  desire  to  run  off  on  cards  or  paper  the  names  of  the  several 
registered  voters  as  they  will  appear  in  the  precinct  indexes  when 
the  same  are  issued. 

You  also  state  that  the  applicant  for  these  names  is 
willing  to  pay  the  fifty  cents  per  thousand  names  provided  for  in 
the  above  named  section. 

OPINION 

As  above  stated  Section  1115  of  the  Political  Code  provides 
for  the  preparation  and  binding  of  the  precinct  registers  and  pro- 
vides that  a  certain  number  of  copies  should  be  printed  and  set 
aside  for  the  use  of  the  county  and  to  the  municipalities  within 
the  county,  also  that  the  Registrar  shall  furnish  upon  written  or 
oral  demand  of  evory  candidate  who  is  to  be  voted  for  in  said  county, 
one  copy  of  the  printed  index  of  the  registration  for  such  election 
in  which  the  candidate  will  participate  at  a  cost  of  fifty  cents 
per  thousand  names. 

The  undoubted  purpose  of  this  last  provision  is  to  enable 
the  candidates  to  contact  the  registered  votors,  either  \rj   circular 
or  personal  contact,  and  that  if  for  any  reason  It  is  not  possible 
for  the  Registrar  to  furnish  these  indexes  in  time  to  permit  the 
candidate  to  use  them  for  the  purposes  mentioned,  I  can  see  no 
reason  why  he  should  not  furnish  the  list  of  names  by  sane  other 
method,  to  the  end  that  they  may  be  put  to  timely  use  by  the  can- 
didate. 

You  are  therefore  advised  that  there  is  no  objection 
to  your  running  off  these  names  from  your  addressograph  and  to  furn- 
ishing them  in  such  form  as  you  see  fit  to  the  candidate  who  makes 
application  for  them. 

Yours  very  truly, 

CITY  ATTORNEY 
Registrar  of  Voters 

#1 


October  2,  1959. 


SUBJECT!   New  Requirements  for 
Journeymen  Plumbers. 


Dear  air J 

Under  date  of  September  27,   1959,  you  requested. 
..a  office   to  advise  you  on  the    folic/.- L&      ;->'-■■   i  relative 
to  the  law  recently  passed  by  the  Legislature  regulating  the 
practice  of  plumbl;  journeymen  plumbers: 

1.  A3  to  tie   procedure  in  conducting  examinations 
of  jour  rug.  it  .  plumbers!     If   tbe  ^resent  boara  assignee  die 
Chief  Acwi^isfcrative  Officer  for  master  plumbers *   examinations 
could  be  used  in  conducting  such  examinations; 

2,  If,  unuer  the  recent  law,   tliere  could  be  a 
blanketing  in  process  of   tu-se  working  as  journeymen  plumbers 
at  the  present  time; 

5#     If  there  are  any  fees  to  be  clisrged  for  such 
examinations. 


OPIHI    . 


The  law  to  which  you  refer  In  the  first  paragraph 
of  your  letter  Is  Senate  bill  uo.  ^      reduced  by  senators 
Mixter  and  Foley,  which  is  really  a  codification  of  the  health 
and  Safety  Code  arid  the  provisions  particularly  Involved  occur 
in  Chapter  4,  Seetions  800  to  351. 

There  is  no  procedure  as  to  the  manner  in  »Mch  you 
shall  concuct  examinations,  being  sla.ply  a  statement  that  the 
ileal  th  Officer  shall  examine  master  and  journeymen  plumbers, 
and  Section  BOO  states! 

It  is  unlawful  for  any  person  to  carry  on  business, 
or  labor  as  a  uaster  or  journeyman  plumber,  In  any  city 
unless  he  has  obtained  from  the  boar*.       ith  of  the 
city  a  license  La  to  carry  on  tnat  business, 

or  to  labor  as  sue,.  ccAanic.H 

Therefore,  you  are  advised  that  you  ean  adopt  your 
own  method  and  zaoae  of  procedure  in  conducting  these  examina- 
tions, belt;     onished  that  the  law  became  effective  on 
September  X9m   Sfti&j  that  examinations  for  journeymen  plumbers 
aid  speedily  be  lie  Id. 
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There  la  no  provision  allowing  the  blanketing  in  of 
Journeymen  plumbers*        It  therefore  appears  that  there   shall 
be  an  examination  regardless  of  the  tiiae  such  journeymen  may 
have  been  practicing  the   business  of  plumbi      • 

Inasmuch  as  there  is  Bathing  in  said  state  law 
relative   to  fees,   I  can  see  no  warrant  In  <  a  fee  for 

person  ttifrlnfi  such  examination.        Section  808  provides  I 

"The  govemin;  body  of   the  ci  ty  shall  attain 
tlifi  mecessary  a    .ropriation  and  tax  levies,    anc    s-call 
insert  them  in  the  yearly  tax  levy,   to  provide  i'or 
carrying  out  the  provisions  of   this  chapter,        8m 
appropriations  and  levy  shall  bo  made  at   the   same  time 
and  In  the   same  manner  as  appropriations  and  tax  levies 
are    ^ade  for  other  city  purpoyes»M 

Therefore,   it  woulc   seem  to  me  that  if  recourse  is 
necessary  for  the  purpose   of  ••earing  any  fun  If  your 

department  lias   insufficient  funds  to  take  c?a-e  ©£  said  examin- 
ations,  you  may  apply  to   the  -*ayor  for  an  appropriation  fm 
his  emergency  fund. 

Very  truly  yours, 


To  - 

I'ii-ector  of  Public  Health 
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Oct -i  bar  24  1239. 

T:  in  re  -  Inspection  of  tating  I  luces 

"mintained  i     >  benefit  and  comfort 
of  employees  of  mercantile  establishments 
and  fee  to  •  aid  therefor, 

Lear  Sir: 

1  have  ,our  request  for  art  opinion  as  to  the  legal  status 
un.er  the  provisions  of  the  so-called  public  eating  place  "ordinance", 
of  cafeterias  and  lunchrooms  maintained  for  the  benefit  and  cor  fort  of 
loyees  of  mercantile  establishments* 

a  state  that  the  lunchrooms  are  operated  on  a  non- 
profit basis  and  that  heretofore  the  i-wpartenent  of  Ith  has 
treated  them  as  exempt  from  the  fee  imposed  by  the  ordinance. 

lurt  ermore,  in  your  coRsaunl cation  «u  mention  that  you 
find  it  necessary  to  initiate  periodic  inspection  of  these  places 
to  eliminate  the  possibility  of  foid  poisoning  epidemics  which  are 
entirely  possible,  as  these  lunchrooms  serve  a  targe  number  of  em- 
ployees. 

You  likewise  desire  to  be  advised  if  a  commercial  cater- 
ing fir.i  which  has  taken  over  the  service  of  lunches  to     vyees 
in  three  of  these  establishments,  using  its  own  personnel,  is  subject 
to  the  fee  of   t  .00  per  year  imposed  by  the  "public  eating  pi  tee" 
ordinance . 

£  1 1  a  1 1 

The  matters  regarding  *        have  inquired  are 
governed  by  the  provisions  of  the  Health  Code  as  codified  in  the  San 
Francisco  Municipal  Code  of  1939. 


follows  t 


Section  451,  Part  II,  thereof  provides  in  cart  as 

"A  public  s«%ing  pla-:>.e,  as  defined  in  th&i  section, 

shall  -ean  and  include  every  restaurant,  lunch  room, 
tea  roost,  soda  fou     ,      v,  "'ill  roan*  Inneh 
counter,  dining  room,  dining  room  of  hotel,  coffee 
shop,  club,  und  every  other  piece  where  food  is  sold 
to  be  consumed  on  the  premises,  ana  all      ens, 
coasaissarles       sr  roams  appurtenant  thereto  or 
connected  therewith. 

"'An  operator*,  as  used  herein  shall  ;can  any  person 
engaged  in  the  dispensing  of  or  in  as. istin^  in  the 
preparation  of  foc-c,  or  a  person  otherwise  employed 
In  a  public  eating  place." 

ivisions  of  the  Code  the  director  of  health 
is  made  responsible  for  the  administration  and  enforcement  of  the 
regulations  as  applied  to  public  eat    ,  laces.  Among  other  things  he 
is      ad  with  the  duty  of  having  such  eating  places  and  the  food 


therein  In spec tad. 

Ac  you  will  note  from  the  definition  of  a  public 
eatin&  place  as  contained  in  Section  461,  no  distinction  is  ;nade 
batweon  an  e*tln,  place  wiich.  is  aalr.W  ned  for  p  -of It  or  an  eating 
place  which  Is  maintained  for  the  benefit  of  those  who  ma  .  patronise 

it. 

Section  451  provides  for  the  issuance  of  permits  for 

any  jsrson  desirous  of  maintaining  a  public  eating  place. 

Section  452  provides  that 

very  applicant  for  a  emit  to  conduct,  operate 
or  maintain  a  public  eating  place  saall  pay  an 
annual  feet  of  i  i^hteen     .00)  boli&rs  therefor. 
All  fees  collected  pursuant  to  the  terms  of  this 
section  Brail  be  applied  in  defraying  the  costs  of 
the  inspections  provided  i  or  in  Sections  451  and  452 
of  this  Article." 

It  is  apparent  from  an  analysis  of  the  sections  apper- 
tain Inp  to  the  subject  master  that  the  purpose  and  intent  of  the  law 
is  to  prate et  public  health  and  to  eliminate  all  dan* or s  from  Impure 
or  unwholesome  food* 

Therefore,  I  am  of  the  opinion  that  every  public  eating 
place  is  subject  to  Inspection  by  the  vepartment  of  ^alth  «md  must 
have  a     it  to  o  arate,  and  as  we  said  before,  whether  the  eating 
place  is  conducted  on  a  profit  or  non-profit  basis  it  Is  Istttaterlal, 
anc  that  both  should  pay  the  fee  of  -  .00  per  year  provided  for  in 
the  section  of  the  Code. 

There  is  no  exemption  fresi  this  fee  by  reason  of  the 
fact  that  the  applicant  or  permittee  is  a  seller  or  manufacturer  of 
#oods,  wares  or  merchandise  as  is  provided  in  Section  24  of  the 
Charter,  for  the  reason  that  thia  section  excepts  from  the  exemption 
such  businesses  as  require  permits  or  licenses  in  accordance  with 
or  un.ier  authority  of  any  local  health,  sanitary  or  other^rdinanca 
under  the  police  power. 

The  sections  of  the  Municipal  Cad*   a: -ova  referred  to 
are  ordinances  enacted  oadar  the  poll a e  power  vested  In  a  board  of 
supervisors  and,  therefore,  as  I   have  said  the  exemption  from  the 
license  would  not  apply. 

in  answer  to  vour  second  inquiry,  it  is  ay  opinion 
that  it  is  Immaterial  I ,  wdlat  or  serves  the  food  in 

these  establishments.  Therefore,  the  commercial  catering  firm  that 
has  ta^en  over  the  services  of  lurches  to  employees  in  three  of  the 
establishments  where  food  is  so  dispensed,  that  such  firm  be  re.fi ired 
to  pay  the  annual  fee  a^ova  mentioned,  subjeot  of  cou  se,  to  the  fact 


that  the  caterer  who  was  supplying  food  to  several  mordant lie  es- 
tablishments would  not  have  to  ray  more  than  the  on»  fee  unless 
In  your  opinion  the  premises  where  the  food  was  actually  dispensed 
would  require  inspection  as  distinguished  iroaa  the  inspection  which 
would  be  given  to  the  food. 


iespectfully  submitted, 


ctrt   ;.'-:•-: 


D  .  J.  -  . 

director  of    . ic  wealth 


P\ 
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maiden  go  iiequireraents  of  discharged 
abers  of  the  Array,  &avy  and  Marine 
Corpa  to  Qualify  for  Relief. 

Gentlemen : 

This  office  is  in  receipt  of  your  communication  of  recent 
date,  reading  as  follows: 

3T 


"I  shall  appreciate  it  if  you  will  be  rood 
enough  to  let  me  have  your  opinion  on  the  establishment 
of  residence  by  men  discharged  from  the  army,  navy  or 
marine  corps,  in  order  to  qualify  for  relief.  Specific- 
ally, the  questions  which  confront  us  are: 

(a)  Can  a  man  discharged  from  the  army,  navy 
or  marine  corps,  establish  his  residence 
for  relief  purposes  by  intent  only,  at 

the  tl^e  of  such  discharge,  or  tnu;t      -  e 
had  three  years  Indepsndent  residence  as  re- 
quired for  other  persons? 

(b)  if  be  does  not  have  such  residence,  since  he 
neither  gains  nor  loses  his  residence  during 
army  service,  should  we  consider  his  status 

as  that  which  it  was  at  the  tin*  of  enlistment? 

(c)  Is  there  any  possibility  that  members  of  the 
army,  navy  or  marine  corps  could  establish 
their  residence  while  on  active  duty? 

The  fundamental  thing  in  this  question  is  whether 
or  not  three  years  leal  residence  is  req  ired  of  members 
of  the  army,  navy  and  marine  corps  after  their  discharge." 

OPINION 

Section  52  of  the  Political  Code  deals  with  the  matter 
of  the  determination  of  residence,  the  pertinent  parts  of  which  read 
as  follows: 

" iiesldence, rules  for  determining.  Every 
person,  has,  in  law,  a  residence.  In  determining  the 
place  of  residence  the  following  rules-  are  to  be  ob- 
served : 


> 
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1,  It  Is  the  place  where  one  remains  when  not  called 
elsewhere  for  labor  or  other  special  or  temporary 
purpose,  and  to  which  he  returns  in  seasons  of  re- 
pose; 

2,  There  can  only  be  one  residence; 

3,  A  residence  cannot  be  lost  until  another  is  gained; 

7.   The  residence  can  be  changed  only  by  the  union  of 
act  «|  intent. 

Quoting  from  the  case  of  JOHNSON  v.  BEATON,  73  Gal,  App, 
565,  at  page  569: 

"It  is  well  settled  that  the  domicile  of  a 
person  is  in  no  way  affected  by  his  enlistment  in  the 
civil,  xailltary  or  naval  service  of  his  country;  and  he 
does  not  thereby  abandon  or  lose  his  domicile  which  he 
had  when  he  entered  the  service  nor  does  "he  acquire  one 
at  the  place  where  he  serves."   (citing  cases) 

however,  in  the  case  of  PERCY  v.  PI.;RCY,  X8B   CaA,  765, 
Toe  Supreme  Court  held: 

"'•i'he  fact  that  at  the  time  in  question  a 
person  was  on  military  duty  in  an  army  camp  did  not 
preclude  him  from  establishing  his  residence  there  if  he 
so  desired," 

To  distinguish  between  these  two  seemingly  conflicting 
decisions  I  am  of  the  opinion  that  a  person  does  not  -ain  a  residence 
merely  by  service  in  a  particular  array  post,  unless  b\  some  well 
defined  act  he  could  show  his  Intention  coupled  with  the  act  to  £:ive 
up  his  old  residence  and  establish  a  new  one.  To  make  this  clear:  If 
a  person  was  enlisted  in  New  York  at  the  place  of  his  residence  and 
was  sent  to  the  Presidio  in  San  i!  rancisco  for  service,  the  mere  fact 
of  his  being  sent  there  would  not  raake  him  a  resident  of  San  Francisco, 
but  if  by  some  particular  act,  such  as  bringing  his  fanily  to  snn 
i rancisco,  and  establishing  them  here,  he  could  show  that  it  was  his 
intention  to  permanently  surrender  his  New  York  residence  and  make  his 
residence  in  San  Francisco,  he  would  become  -a  resident  of  San  Francisco, 

On  the  other  hand  If  a  person  enlisted  in  tho  navy  or 
in  the  marine  corp  and  was  traveling  about  the  world  in  the  discharge 
of  his  duty,  he  could  neither  gain  nor  lose  his  original  residence 
because  notwithstanding  his  intention  to  make  himself  a  resident  of 
San  i rancisco  there  would  be  no  aotion  coupled  with  intent  and  hence 
his  residence  would  not  be  changed. 


The  determination  of  residence  of  the  persons  whom  you 

mention  is  somewhat  difficult  and  win  »««„  *    *.,  ^  ■»  » 

"  aua  w^J-a  require  the  nost  careful  inves- 
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tigation  by  your  department  and  I  doubt  very  much  if  I  can  lay 
down  any  general  rule  which  will  govern  every  case  because  irrespective 
of  intent  there  is  so  jsuch  depends  upon  action  it  would  be  safer  to 
give  consideration  to  each  individual  case* 

Of  course,  as  soon  as  a  person  acquires  a  residence 
in  San  Francisco,  whether  he  be  in  the  service  or  nott  the  three  year 
period, provided  for  in  Sections  2555  and  2556  of  the  Welfare  and 
Institutions  Code,  will  commence  to  run. 


Respectfully  submitted 


■-ity  A™.;rry 


PUBLIC  WELFARE  VBFA HTO5HT . 
■I 


k 
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October     25     1939, 
SUBJECT:     License  Tax  Procedure. 

i-ear  Sir: 

This  olflce  is  in  receipt  of  a  request  for  an  opinion 
as  follows: 

w"Xour  opinion  is  requested  as  to  whether  a  new 
license  is  necessary,  when  a  licensee,  who  requires 
a  permit  from  the  Chief  of  xolice,  roves  to  another 
location* 

"The  Police  Commission  contend  no  new  license  is 
required,  although  they  rrant  a  permit  for  the  new 
location  ana  hold  the  perrdt  for  the  unexpired  time 
of  the  license  at  the  former  location.  In   the  mean- 
time the  licensee  is  operating  wit  out  a  license. 

"For  example,  Mr.  34.  A.  Laverman,  7  front  Street, 
had  a  paid  up  Second  riand  Dealer's  License  to  expire 
September  29,   1959.  Sometime  in  ^aroh,  1939,  Mr. 
Laverman  moved  and  made  an  ujplieation  to  the  Police 
Com;  ils  a  Ion  for  permit  at  his  new  io  cut  ion.  Said 
'Application  for  Permit •  was  granted  March  27,  1939, 
but  was  held  by  the  Police  Commission  and  not  forward- 
ed to  the  Tax  Collector's  Office  until  September  29, 
1939,  the  expiration  date  of  his  license  at  7  Front 
^treot. 

rt  III,  Article  1,  Sec.  1,  of  the  San  Francisco 
Municipal  Code  designates  departments  for  issuance  of 

permits. 

"This  section  provides  that  the  Police  i>epartment  shall 
issue  certain  permits. 

"Part  III,  Article  1,  Sec.  3  of  the  San  Francisco 
Municipal  Code  reads  as  follows: 

'Certain  Permits  to  be  Deliverod  to  Tax 
Collector.  All  permits  issued  by  departments 
or  offices  as  outlined  in  Section  1  of  this 
Article  that  require  the  payment  of  a  permit 
or  license  fee  shall  be  issued  by  the  depart- 
ments designated,  as  a  ermit  for  the  conduct 
oi  the  specified  business,  enterprise  or 
activity  at  the  specified  location,  and  such 
permit  shall  be  delivered  to  the  applicant  by 
the  Tax  Collector  on  the  payment. to  the  Tax 
Collector  of  the  fee  required  by  law  or 
ordinance.' 
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"Part  III,  Article  2,  Sec.  77  of  the  San  Francisco 
Municipal  Code  Reads  as  follows: 

transfers  of  License,  Wo  license  granted  or 
issued  under  any  of  the  provisions  of  any 
ordinance  shall  be  in  any  manner  assignable 
or  transferable,  or  authorize  any  person  other 
than  is  therein  mentioned  or  named  to  do 
business  or  authorize  any  other  business  than 
is  therein  mentioned  or  named  to  be  done  or 

ansacted,  at  any  place  other  than  is  therein 
mentioned  or  named. * 

"Please  advise  me  with  regard  to  whether: 

"1,   A  new  license  is  necessary  upon  removal  or  transfer. 

"2.   A  -  rltten  permit  shall  be  forwarded  to  the  Tax 
Collector  and  delivered  to  the  applicant  upon 
payment  of  11 cense •" 

OPINION 

Part  III,  Article  2,  Section  77  of  the  San  7- ran  els  co 
Municipal  Code  is  applicable  to  your  first  question.  A  new  license  is 
necessary  txpon  removal  or  transfer. 

Part  III,  Article  1,  Section  S  of  the  San  Francisco 
Municipal  Code  is  applicable  to  your  second  question.  A  written  permit 
must  be  forwarded  to  the  Tax  Collector  and  delivered  to  the  applicant 
upon  payment  of  the  license. 


Respectfully  submitted, 


cm  atT'  ■  -c  -:y 


TAX   COLLECTOR 

to 


. 


ouva 


October  27  1959. 


SUBJECT j  In  re  Right  of  Special  xolice  Officers 

to  join  organizations  prohibited  by  Rules 
of  the  Police  Commission. 


Gentlemen : 


follows : 


We  have  your  letter  under  date  of  October  19th,  reading  as 


"At  a  meeting  of  the  Police  Commission  held  on  this 
date,  a  committee  representing  the  San  Francisco  Bay 
Area  district  Council  No.  2f   Maritime  federation  of 
the  Pacific,  of  which  ^arl  ALng,  Is  honorary  President, 
and  presented  the  question  of  permitting  special  police 
officers  becoming  members  of  a  labor  union  connected 
with  their  federation. 

"Section  515  of  the  Rules  and  Regulations  of  the  Police 
Lepartment  reads  as  follows: 

•No  member  3hall  belong  to  any  organization, 
association,  society  or  group,  the  activities 
or  purposes  of  which  will  in  any  way  interfere 
with  or  control  the  work  or  services  of  such 
member  in  his  official  capacity. f 

"We  would  like  to  be  advised  as  to  whether  or  not  this 
rule  prohibits  special  police  officers  from  joining  a 
labor  union  limited  to  i  atemen  and  watchmen  employed 
either  on  the  docks  or  shipboard  along  the  waterfront 
of  San  Francisco.   If  not,  what  limitations  on  their 
activities  does  such  a  rule  presc  Ibe?  If  It  does 
prohibit  such  membership,  how  could  the  said  rule  be 
amended  to  permit  such  organization" 

Prom  your  letter  I  take  it  you  desire  to  be  advised  on  two 
points:  First,  what  is  the  effect  of  Section  515  of  the  Rules  and 
Regulations  of  your  department  and,  secondly,  what  action  could  your 
Commission  take  to  permit  these  special  police  officers  joining  the 
organization  mentioned  in  your  letter. 

OPINION 

Section  35  of  the  Charter  provides: 

"At  Its  discretion  or  upon  the  petition  of  any  person, 
firm  or  corporation,  the  police  commission  may  appoint,  and 
at  its  pleasure  remove,  special  police  officers.  Such 
officers  shall  be  subject  to  all  the  rules  and  regulations 
of  the  commission." 


I  take  It  that  the  special  police  officers  referred  to 
in  your  letter  have  been  a  -jointed  under  authority  of  the  above 
mentioned  provision  in  Section  35f 

Under  Subdivision  a,  Section  19  of  the  Charter,  the 
Commission  has  been  given  full  power  and  authority  to  prescribe  reason- 
able rules  and  regulations  for  the  perf orrcance  of  it3  business  and  for 
the  conduct  and  government  of  Its  officers  and  employees. 

Therefore,  I  take  it  that  the  Commission  has  full  power 
and  authority  to  adopt  a  rule  similar  to  the  one  mentioned  in  your 
letter.  The  matter  of  preventing  municipal  employees  from  joining 
organizations  which  the  particular  department  of  the  municipality 
deems  not  to  be  for  the  advantage  of  the  service,  has  loeen   before 
the  courts  on  many occasions. 

I  direct  your  attention  to  the  case  of  Brownell  v« 
Russell, decided  by  the  Supreme  Court  of  Vermont  and  reported  in  57  Atl. 
at  page  103;  where  the  Supreme  Court  of  that  State  held  that  where  a 
city  charter  d'eated  a  board  of  police  examiners  and  provided  that 
with  the  approval  of  the  mayor  it  should  make  rules  for  the  government 
of  the  police  force,  and  the  board  established  a  rule  providing  that 
no  member  should  be  permitted  to  be  a  delegate  to  any  caucus  or  take 
part  in  any  political  canvass,  that  the  rule  was  valid  and  applied 
to  the  chief  of  police,  and  flatly  held  that  such  a  rule  forbidding 
the  participation  of  members  of  the  police  I'oree  in  a  political  caucus 
or  canvass  is  a  reasonable  exercise  of  the  authority  conferred  by 
charter  to  make  rules  for  the  government  of  the  police  force. 

In  this  particular  case  the  dismissal  of  the  chief  of 
police  was  upheld  on  account  of  his  being  a  party  to  the  prohibited 
political  caucus. 

In  many  cases  it  has  been  applied  to  school  teachers.  A 
leadl.ir  case  on  this  point  comes  from  the  Supreme  Coxirt  of  Washington, 
the  case  being  entitled  Seattle  High  School  No.  200  of  the  American 
Federation  of  Teachers,  v.  Sharpies,  and  reported  In  Vol.  293  Fac.  Hep. 
at  page  994.   In  that  case  the  Supreme  Court  of  Washington  held  that  the 
school  board  had  authority  to  adopt  a  resolution  that  no  person  should 
be  employed  or  continue  in  the  employment  as  a  teacher  while  a  member 
of  the  teachers1  association,  and  the  dismissal  of  a  teacher  for  viol- 
ating this  rule  was  upheld. 

Your  rule  seems  to  vest  considerable  discretion  in  the 
Commission  and  it  is  up  to  you  to  say  whether  the  joining  of  such  an 
organization  will 

"in  any  way  interfere  with  or  control  the  work  or 
services  of  such  member  in  his  official  capacity." 
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Undoubtedly,  the  special  police  officers  appointed  by 
your  Commission  are  subject  to  such  reasonable  rules  and  regulations 
as  you  nay  make  tending  for  a  better  performance  of  their  duties  and 
for  the  efficiency  of  the  department,  and  as  I  have  said  that  if  your 
Commission  should  find  that  the  joining  of  any  organization  would 
interfere  with  the  full  performance  of  their  duties  or  take  from  the 
efficiency  of  the  department  you  have  the  right  to  prohibit  member- 
ship in  such  organization. 

In  regard  to  your  final  question  which  is:  "if  the 
rule  does  prohibit  such  membership,  how  could  the  said  rule  be  amended 
to  permit  such  organization^" 

The  answer  to  this  question  is  that  your  Comtrission, 
having  the  right  to  make  rules  has  the  right  to  change  them  and  if 
you  believe  that  the  present  rule  prohibits  the  members  of  your 
department  joining  any  particular  organization,  yova  may  adopt  a  new 
rule  that  will  permit  them  to  do  so. 


Board  of  i'olice  Commissioners 
oc  to  the  Mayor 
■  to  Henry  Schmidt 
#1 
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October  30,  1939. 

SUBJECTS  In  Re,  Contributions  to  Property  Owners 
for  Repair  of  Sidewalks. 

Dear  Sirs: 

You  have  sent  me  three  protests  against  the  assessment 
for  street  work  upon  the  following  properties: 

j.  M.  M.  Tarpy  -  property  at  15th  and  Sanchez  Sts., 
.  r.A.  R.  Schubert-  Property  on  Vi/aller  Street  between 

Clayton  and  Belvedere  Streets, 
.   ward  Lucette-  property  on  Lafayette  Street  at 

Natoma. 

All  of  these  property  owners  are  protesting  against  the 
amount  of  the  assessment  upon  the  ground  that  it  is  excessive  and 
further  ask  that  the  City  pay  two-thirds  of  the  assessment  as  they 
contend  is  provided  for  in  Subdivision  B,  Section  192,  Chapter  X, 
Article  VT  of  the  Municipal  Coce. 

Section  192  is  a  part  of  the  Street  Improvement  Ordinance 
and  provides  for  the  payment  by  the  City,  under  certain  conditions, 
of  two- thirds  of  the  expense  of  any  street  improvement.   Subdivision 
A  contains  certain  limitations  which  apply.   Subdivision  B  provides: 

"This  section  shall  not  be  considered  as  a  limitation 
upon  the  power  of  the  supervisors  to  make  any  appropriation 
fro;:i  the  treasury  at  any  other  time  or  in  any  other  manner 
to  pay  not  to  exceed  two-thirds  of  the  cost  of  any  work 
mentioned  in  this  Article." 

OPINION 

It  appears  that  the  impx-ovements  iade  on  the  sidewalk  in 
front  of  the  property  of  the  above  mentioned  owners  were  done  on 
the  recommendation  of  the  director  of  Public  VJorks  and  the  Board  of 
Supervisors.   As  far  as  the  r  e cord  appears,  t'ue  proceedings  3eem 
to  be  regular  and  the  only  question  Is  as  to  the  power  of  your 
Board,  under  the  above  quoted  Subdivision  B  of  the  section,  to  make 
an  allotment  of  two-thirds  of  the  c      of  the  assessment  to 
these  property  owners. 

I  direct  your  attention  to  Section  108  of  the  Criarter 
which  provides: 
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"It  shall  be  the  duty  of  the  owner  of  any  property 
fronting  on  a  public  street  to  keep  the  sidewalk  In  front 
thereof  in  good  repair  and  condition  and  the  board  of 
supervisors  is  hereby  empowered  to  provide  by  ordinance  for 
the  repair  of  such  sidewalks  in  all  cases  where  the  owner 
fails  and  neglects  to  repair  the  sane." 

It  Is  quite  clear  from  this  language  that  the  Charter 
forces  upon  the  property  owner  the  responsibility  of  keeping  his 
sidewalk  in  good  repair.    There  is  some  doubt  in  my  mind  if  the 
provision  in  the  ordinance  permitting  a  contribution  from  the  City 
applies  to  the  repair  of  sidewalks.   If  It  does  it  will  be  dis- 
cretionary with  the  Board  to  aske  an  allowance  to  every  property 
owner  for  the  construction  of  the  sidewalk  or  the  repair  of  an 
existing  sidewalk  and  it  would  be  practically  impossible  to  compel 
any  owner  to  repair  a  sidewalk  without  an  allowance  from  the  City, 
no  matter  how  dangerous  the  condition  of  the  sidewalk  might  be  to 
the  general  public.   If  an  allowance  Is  made  to  one  property  owner 
it  must  be  made  to  all. 

If  your  Board,  in  these  cases,  should  cirect  an  allowance 
to  be  made  you  are  setting  a  very  dangerous  precedent  which  in  the 
future  might  entail  a  considerable  expense  upon  the  City.   I  further 
direct  your  attention  to  the  fact  tliat,  at  the  moment,  your  hoard 
has  not  under  Its  control  any  moneys  milch  could  be  used  to  compen- 
sate these  property  owners.   If,  in  your  judgment,  you  think  these 
owners  should  be  compensated,  the  Mayor  should  be  requested  to  make 
a  supplemental  appropriation  to  the  Director  of  Public  Btorlci  to 
meet  the  expense  of  the  City's  contribution.   This  appropriation 
would  have  to  be  recommended  by  the  Chief  Administrative  Officer 
and  submitted  to  the  Board  with  the  supplemental  budget. 

In  the  particular  ordinance  which  included  the  street 
work  the  cost  of  which  is  being  protested  before  your  Board, 
there  are  possibly  some  fifty  separate  piecesof  property  all 
included  in  the  one  improvement  ordinance.    If  an  allowance 
was  made  to  one,  each  property  owner  would  .nve  the  right  to  make 
the  same  request. 

Very  truly  yours, 


CITY  ATT'  .   ... 


To  the  - 
^  Board  of  Supervisors. 


October  SO,  1939. 


SUE.      In  Re,  Appointment  of  Physician 
for  City  Pris  . 


tear  3ir: 

I  em  in  receipt  of  your  letter  f  a       hid 
with  which  ..     icloae  copy  of  amendment  to  Section  It 
of  the  Penal  Coce  of  California  which  beeame  effective  on 
the  20th  of  September  of  the  present  year.   You  ask  me 
if  it  is  Incumbent  upon  you  to  appoint  a  special  person  to 
act  as  physician  of  your  City  Prison  in  which  you  admit 
more  than  one  hundred  persons  are  cor.flnt  . 


OP: 


A  re:  e   section  above  menti  jhows 

that  it  pro  vice  3i 

'•  ;.r  the  daily  average  c  j  one 

hunured  in  any  county  or  city 

jail  t  icre  si  e  available  at  such  jail  at  all 

ti:.es  a  duly  lice.iset.  p        Lcing  physician  for 

treatment   of  all  persons   confined   tuerc 


H 


I  understaru.    that  under  your  present  system  you 
have  totalled  for  service  in  the  County  Jail  a  physician 

as  been  assif^ed  for  tuc         tar  by  the  director  &t   .ublic 
health}      and  that  this  physician  visits  ail  each  morn.* 

to  render  service  to  any  inmate    :  of  who  may  need  his 

attention.        I  further  understand  that  between  visits 
this  particular  physician  he  may  be  reached  for  acditional 
service  if   it  is  necessary  I  at  in  emergency  cases 

the  services  &1     - -o      c   trial  Emergency  hospital  or  the  harbor 
Emergency  hospital  are  at   all  times  available. 

iihis   service  at  hand  I   believe  you  are  com- 
plying with   the  provisiuiiS  of  the   law  for  the  reason  that 
I   think  the  inter  law  Is   that  inmates  of    County 

^ails  or  City  Prisons  should  at  all  times  be  given  such 
ical  attention  as  they  demand.  -  oes  not  mean, 

however,   Matt    -  a  physician  wai  la  the 

anteroom  of  the  jail  at  all  times  to  render  service  if  it 
should  be  required  by  any  of   the  inmates  thereof.      If  this 
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servlce  can  b  o  obtain  the  c.  .-g© 

of  the  jail  with  the   .  promptness   that  snj   inolviciual  not 

incarcerated  a  obtain   slrullar  service,    i  reel   that  the 

provi  on  161B  of  tie  Political  Code  have  been 

You  are  so  aavie 


Very  truly  yours, 


an  i 


To   tbe  • 

Chief  of  i'clice, 


> 
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November  30,  li?39. 


SUBJECTS  Rule  of  Civil  Service        on 
pe    .  Ing  tbe  advance      ..  the 
Year  fro-<.i  Salary  leas  tJian,  to  at 
least  the  Entrance  5alary,in  fill.) 
a  Vacancy  in  same  Class  doesnot 
violate  Section  71  of  the  Charter. 


Gentle^ent 

Your  letter  of  1     fch  of  last  moiit;.;  dealing  with 
the  positions  classified  as  Social  Service  Investigator  in 
the  Department  of  Public  Health  requests  my  opinion  of  the 
legality  of  a  certain  rule  of  your  Coscdssion  providing  for 
the  filling;  of  vacancies,  during  the  fiscal  year,  of  positions 
carrying  a  "higher  salary  by  persons  of  the  saiae  elass  receiv- 
ing a  lower  salary,  but  in  no  event  to  exceed  the  entrance 
salary  as  re cost  ended  in  your  report  of  April  9,  1930. 

You  state  that  one  of  the  Social  Service  Invest!;  - 
tors  In  said  Department,  who  is  receiving  a  monthly  salary  of 

0,00,  is  relinquishing  her  position  and  the  I ireetor 
desires  to  advance  an  employee  of  the  same  classification 
who  Is  now  receivi    .  75.00  pur  mont  ,  an<    a  to  fill  the 
4175.00  vacanc.    appointment  of  a  new  employee. 

The  rule  referred  to  prohibits  Increases  In  compen- 
sation curing  the  year  but  provides  that, for  purposes  of  the 
said  rule  In  a  situation  as  related  in  the  preceding  paragraph, 
the  advancement  is  not  tonaiderod  as  an  increase  In  salary  as 
the  expression  is  used  in  Section  71  of  the  Charter. 

The  Controller  has  questioned  the  determination  of, 
and  the  practice  pursued  by,  the  Commission  in  such  circum- 
nces  aad  in  order  to  settle  the  difficulty  my  advice  Is 

U 


ION 


An  analysis  of  the  language  found  in  Section  71  of 
the  Charter  placing  a  prohibition  upon  increases  in  salaries 
or  wages  to  be  paid  by  the  city  establishes  the  restraint 
upon  the  amount  to  be  paid  for  service  in  a  particular  position 
and  not  to  the  person  who  atay  enter  the  position,  or,  in  other 
words,  the  restriction  is  on  the  rate  for  the  position  and  not 
as  to  the  individual. 

I  think  that  the  terms  used  in  the  second  paragraph 
of  Section  2  of  the  Annual  Salary  Ordinance,  1939-1940,  read- 
ing as  followet 

"In  filling  vacancies  In  positions  herein 
enumerated  •  t  »  #,  which  are  subject  to  the  pro- 
visions of  Section  151  of  the  Charter,  the  person 
appointed  to  such  vacanc      *  shall  be  paid  a 
wage  or  salary  not  to  exceed  the  entrance  salary 
or  wage  fixed  for  such  position  in  the  proposed 
schedule  of  compensations  issued  by  the  Civil 
Service  Commission  under  date  of  April  9,  1930, 
except  aa  such  proposed  schedule  of  compensations 
is  amended  as  provided  bv  Charter  or  extended  by 
the  Civil  Service     -..ssion  to  include  classifica- 
tions not  Induced  therein  and  the  salary  siiall 
remain  at  the  said  entrance  rate  curing  the  current 
fiscal  year;  •  «•  it* 

Is  a  practical  Interpretation  of  the  statement  macte  in  section 
71  of  the  Charter,  by  the  hoard  of  Supervisors,  authorising 
■  action  undertaken  by  your  body  In  this  -utter. 

A  further  support  to  the  proposition  that  the  pro- 
liibition  aaist  only  run  to  the  position  and  not  the  Individual 
ill  be  seen  In  the  direction  set  out  in  Sect-on  151  that: 

"The  Board  of  Supervisors  shall  have  power  and 
it  shall  be  its  uuty  to  fix  bj  ordinance  from  time 
to  time,  as  In  tills  section  provided,  all  salaries, 
wages  and  compensations  of  every  kind  and  nature, 
■&      ,  for  the  position*,  or  places  of  employment, 
of  all  officers  and  employees  of  all  departments, 
offices,  boards  and  coinmissions  of  the  city  and 

satj  in  all  cases  where  such  compensations  are 
paid  by  the  city  and  county. " 

Fbo?  it  appears  to  me  that  the  rule  enunciated  by 
you  does  not  violate  the  terms  of  Section  171  of  the  Charter 
and  you  are  so  advised. 

Respectfully, 


#6  CITY  ATI 

jo  tim  - 

Civil   Service  Commission 


ouea 


November  21,  1939. 

SUBJECT:   In  re:  Contribution  by  the  City  to 
1940  Exposition  Co.,  Inc. 

Ddar  Sirs: 


I  have  your  request  that  I  advise  you  if  it  lies 
within  your  power  to  recommend  to  the  Board  of  Supervisors 
in  your  budget  for  the  fiscal  year  1940-41  an  appropriation 
for  the  support  of  the  Exposition,  that  is,  for  the  purpose 
of  continuing  the  Golden  Gate  International  Exposition  for 
certain  months  during  the  year  1940. 

You  state  that  this  contribution  would  not  be  used 
entirely  for  the  maintenance  of  an  exhibit  on  behalf  of  the 
city  and  county,  but  rather  would  be  contributed  in  order  to 
continue  the  Exposition  for  certain  months  during  the  coming 
year. 


OPINION. 

At  the  moment  I  am  not  giving  consideration  to  the  pro- 
visions of  Section  4056-b  of  the  Political  Code  which  deals 
more  with  individual  counties  participating  in  an  expo- 
sition than  it  does  with  the  right  of  a  county  or  city  and 
county  to  make  a  contribution  for  the  maintenance  of  an 
exposition,  so  If  the  city  has  not  power  to  make  this  contri- 
bution, it  must  be  for  the  moment  determined  upon  Its  right 
to  make  the  contribution  for  the  reason  that  it  is  a  contri- 
bution for  public  purposes  and  is  not  within  the  prohibitions 
contained  in  Section  51  of  Article  IV  of  the  State  Constitu- 
tion. 

I  understand  that  the  1940  Exposition  Co.,  Inc.,  is 
a  non-profit  corporation  organized  for  the  purpose  of  conduct- 
ing the  Exposition  during  certain  months  in  the  year  1940, 
and  those  who  are  interested  in  the  corporation  do  not  profit 
by  any  amount  which  might  accrue  to  the  corporation  by  reason 
of  the  conduct  of  the  Exposition,  and  that  the  corporation  Is 
a  quasi-public  body  organized  solely  for  the  purpose  of  con- 
ducting the  Exposition  for  the  benefit  of  the  general  public. 
This  being  the  case,  any  contribution  made  to  the  corporation 
would  not  be  for  the  benefit  of  any  particular  person,  but 
rather  for  the  benefit  of  all  the  public  generally. 
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It  will  be  admitted  that  tiie  Exposition  tends  to  bring 
to  San  Francisco  a  large  number  of  persons  from  other  parts  of 
the  state  of  California,  as  well  as  from  other  parts  of  the 
United  States,  and  from  foreign  countries,  and  that  their  pres- 
ence in  San  Francisco  is  for  the  general  benefit  of  all  the 
people  of  the  city  and  tends  to  promote  the  general  welfare  of 
the  cit\ . 

The  promotion  of  the  general  welfare  of  the  city  is  to 
my  mind  a  municipal  affair,  and  as  there  is  no  prohibition 
against  the  city  aiding  in  anything  that  will  tend  to  the  gen- 
eral welfare  of  the  city,  I  think  such  contribution,  if  not 
forbidden  by  the  Constitution,  comes  within  the  rule  laid  down 
in  the  very  recently  decided  case  of  ^est  Coast  Advertising 
Co.  v.  City  and  County  of  San  Francisco."   fhlTdecislon  was  ren- 
dered by  our  Supreme  Court  on  the  26th  day  of  October  of  the 
present  year. 

Ihile  the  decision  dealt  with  the  right  of  the  city  to 
levy  licenses  for  revenue,  which  right  the  court  sustained, 
it  held  that, under  the  amendment  of  Section  6  of  Article  XI  of 
the  Constitution,  adopted  in  1914,  cities  and  towns  by  creating 
new  charters,  or  by  amending  existing  charters,  could  tecome 
empowered  to  make  and  enforce  all  laws  and  regulations  in  re- 
spect to  municipal  affairs,  subject  only  to  the  restrictions 
and  limitations  provided  In  their  several  charters,  and  that 
it  should  be  competent  in  any  charter  framed  under  the  author- 
ity of  Section  8  of  Article  XI  of  the  Constitution  to  provide 
that  the  municipality  governed  thereunder  may  make  and  enforce 
all  laws  and  regulations  in  respect  to  municipal  affairs,  sub- 
ject only  to  the  restrictions  and  limitations  provided  in  their 
several  c-iarters,  and  in  respect  to  other  matters  they  shall  be 
subject  to  general  laws. 

The  decision  continues  that  it  is  now  established  by  a 
line  of  decisions  of  the  courts  of  this  state  that  a  city  which 
has  availed  Itself  of  the  provisions  of  the  Constitution,  as 
amended  in  1914,  has  full  control  over  its  municipal  affairs, 
unaffected  by  general  laws  on  the  same  subject,  and  it  has  such 
control  whether  or  not  its  charter  specifically  provides  for 
the  particular  power  sought  to  be  exercised,  so  long  as  the  power 
is  exercised  within  the  limitations  or  restrictions  placed  in  the 
charter . 

Further  continuing  the  court  said  that  the  <$a  est  ion,  then, 
is  not  whether  the  charter  grants  the  power  to  impose  the  tax, 
but  whether  it  prohibits  the  tax. 
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In  the  Charter  of  the  City  and  County  of  San  rrancisco 
there  is  no  prohibition  against  making  a  oontribution  for  any- 
thing that  may  be  a  municipal  affair,  and,  as  I  have  already" 
said,  it  appears  to  me  that  if  the  conduct  of  this  Exposition 
is  to  be  for  the  benefit  of  the  city,  and  not  for  the  benefit 
of  private  individuals,  it  may  be  said  to  be  a  municipal  af- 
fair. 

I  direct  your  attention  to  Section  2  of  the  Charter, 
which  provides  among  the  other  powers  granted  to  the  city  and 
county,  that  it  has  the  power 

"to  make  and  enforce  all  laws,  ordinances  and 
regulations  necessary,  convenient  or  inciden- 
tal to  the  exercise  of  all  rights  and  powers 
in  res;ect  to  its  affairs,  officers  and  em- 
ployees, and  shall  have  all  rights  and  powers 
appropriate  to  a  county,  a  city,  and  a  city 
and  county,  subject  only  to  the  restrictions 
and  limitations  provided  in  this  charter,  in- 
cluding the  power  to  acquire  and  construct 
plants,  works,  utilities,  area3,  highways  and 
institutions  outside  the  boundaries  of  the 
city  and  county,  and  maintenance  and  operation 
of  the  same,  and  the  exercise  of  functions  or 
maintenance  of  services  outside  the  boundaries 
of  the  citj  and  county,  including  the  expenditure 
of  funds  therefor  through  any  agency .  The 
specification  or  enumeration  in  this  charter 
of  particular  powers  shall  not  be  excltxsive.* 

Therefore,  as  I  said  before,  if  the  desired  contribu- 
tion Is  a  gift  for  public  purposes,  the  oard  of  Supervisors 
has  ample  power  to  authorize  it. 

In  support  of  this  statement  1  refer  to  the  case  of 
i'agge 1 1  y .  Co lgan ,  state  Controller,  92  Cal.  53.  This  case 
dealt  with  the  right'  of  the  State  to  make  an  appropriation 
for  the  world's  Fair  of  1892.   In  this  case  the  Supreme  Court 
held  that  an  appropriation  for  a  public  use,  and  the  mainten- 
ance of  an  exhibition  of  the  products  of  the  State  falls  with- 
in the  legitimate  authority  of  the  state  f  overnment,  and  what 
is  for  the  public  cood,  and  what  are  public  purposes,  are  ques- 
tions which  the  legislature  must  decide  upon  Its  own  judgment, 
In  respect  to  which  it  is  vested  with  a  large  discretion  which 
cannot  be  controlled  by  the  courts,  except  perhaps  where  its 
action  is  clearly  evasive.   Its  authority  is  not  limited  by 
necessity,  but  it  may  make  expenditures  to  subserve  the  public 
welfa   . 
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I  also  direct  your  attention  to  the  case  of  Los  /-ngelca 
Gas  &    electric  Corporation,  188  Cal.  307,  wherein  the  Supreme 
Court  held  that  Section  31  of  Article  IV  of  the  Constitution 
Is  a  limitation  upon  the  power  of  the  state  legislature,  and 
has  no  application  to  a  city  operating  under  a  freeholders1 
charter,  which  is  subject  only  to  the  restrictions  and  limita- 
tions provided  in  its  charter,  and  with  respect  to  other  mat- 
ters it  is  subject  to  and  controlled  by  general  laws. 

In  the  case  of  Allied  Architects  *  Assn.  v,  Payne,  192 
Cal.  431,  quoting  from  pa-e  434  the  court  said: 

"It  is  settled  beyond  nuestion  that  the 
promotion  of  patriotism,  involving  as  it  aoes 
the  sense  of  self-preservation,  Is  not  only  a 
public  purpose  but  the  most  elemental  of  pub- 
lic purposes.  (Citing  cases).  The  continuity 
of  our  governmental  institutions  is  dependent 
in  a  large  measure  upon  the  perpetuation  of  a 
patriotic  impulse  which  is  but  the  willingness 
to  sacrifice  all  for  the  Ideas  and  the  ideals 
which  form  the  foundation  stones  of  our  repub- 
lic.  It  will  not  be  gainsaid  that  patriotism 
is  promoted  by  the  erection  of  a  memorial  monu- 
ment, be  it  granite  shaft  or  building,  symbolic 
of  the  soldier's  spirit  of  sacrifice,  conceived 
and  consummated  in  recognition  of  his  deeds  of 
heroic  daring,  and  perpetuating  In  grateful 
remembrance  those  who  dedicated  their  lives  to 
the  service  of  their  country.  Such  a  monument 
brings  visibly  and  effectually  before  the  minds 
of  the  present  and  future  generations  the  sacri- 
fices of  the  past." 

In  the  same  case  the  court  held: 

BWg  do  not  think  that  it  is  necessary  that 
the  proposed  Victory  Hall  should  be  open  to  the 
public  generally  in  order  to  bring  its  erection 
and  maintenance  within  the  meaning  and  designa- 
tion of  a  public  purpose." 

In  the  Instant  case  It  appears  to  me  that  while  the 
conduct  of  the  proposed  F;xposltlon  does  not  partake  of  the 
high  ideals  of  the  erection  of  the  Veterans  Hall,  still  it 
is  organized  for  another  public  purpose,  that  is,  the  bene- 
fit of  the  city  generally  by  bringing  people  to  It  and  there- 
by making  known  its  resources,  all  of -which  tends  to  the  well 
being  and  perpetuation  of  the  city. 


In  a  case  decided  by  the  Court  of  Appeals  of  Hew  York, 
towit,  Sehieffelin  v.  Hylan,  Mayor,  reported  in  140  H.  B»  Hep., 
at  page  689,  the  court  held: 

"If  a  city  government  has  power  to  in- 
stitute and  carry  on  a  celebration,  a  wide 
discretion  in  respect  fti  isthods  and  detail 
amst  be  conceded  to  it." 

lurthor  quoting: 

"While  determination  of  whether  a  proposed 
municipal  plan  or  act  is  impressed  with  the 
character  of  a  city  p     ft,  within  Const,  art. 
8,  sec. 10,  inhibiting  cities  from  4.H«*«*i?4»f.  in- 
curring indebtedness  except  for  city  purposes,  must 
be  largely  controlled  by  the  inherent  nature  of 
the  thing  to  be  done,  yet  in  such  determination 
notice  may  be  and  will  be  taken  of  widespread 
opinion  and  general  practice,  which  have  come 
to  regard  as  a  city  purpose  something  which 

ht  not  be  such  by  absolute  necessity  or  on  a 
narrow  interpretation  of  the  Constitution." 

In  view  of  the  foregoing,  I  am  of  the  opinion  that 
if  the  juayor,  with  the  approval  of  the  ^oard  of  Supervisors, 
should  desire  to  make  an  appropriation  for  the  continuation 
of  the  1940  exposition,  and  they  should  determine  that  the 
conduct  of  such  I  position  during  a  certain  part  of  the  year 
1940  would  tend  to  the  general  benefit  of  San  i  rancisco  by 
making  known  its  resources  and  bringing  people  her©  from  all 
parts  of  the  State  and  of  the  united  States,  they  would  have 
the  right  to  make  such  an  appropriation. 

The  appropriation  in  the  1940-41  Budget  cannot  b* 
made  available  until  after  the  1st  of  Jly,  1940.  Should 
there  be  any  unexpended  funds  remaining  in  the  revenues  of 
the  year  1959-40,  these  funds  could  be  raade  available  for  the 
conduct  of  the  Exposition  up  to  Jvly  1,1940. 

Iron  are  so  advised. 

Sincerely  yours, 


City  Attorney. 
The  felayor. 
Copy  to  Board  of 
Supervisors. 
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:  c-ceabsr  4,  1959, 


SUBJECT:   In  het  Pacific  Gas  ene  Llectric 
Franchise. 


Dear  Sirs* 

Tli©  Finance  Gouolttec  .as  asked  ra©  to  advise 

you  as  t         tr  of  the  final  passage  of  t         oe  pending 
enactment  which,     aaaed,  will  ^rant  to  the  tfacii'le  Gas  I 

ctric  C :      franchises  to  distribute  both  gas  and  electricity 
for  purpose*  other  than  those  provided  in  their  Constitutional 
franchises. 


I  uncerstana  thtt  the  mln   objection  whisk  certain 
of  your  Finance  and  Public  utilities  Couuittes  had  to  the  ordinances 
which  are  now  pending,  ^s  that  it  was  not  clear  as  to  whether  the 
amount  to  be  paid  for  the  respective  franchises  would  have  to  be 
refunded  by  the  City  in  the  event  the  latter  proceeded  to  construct 
its  own  distribution  system  for  either  of  said  utilities. 

OPIKIOi.. 

•  pertinent  provisions  on  this  subject  are  found  in 
Section  10  of  the  pending  ordinances  (No.  325  -  Gas  and  No.  326  - 
Electricity)  so  it  is  proper  to  consider  the  provisions  ot   both 
ordinances  together.   Section  10  reads  as  follows: 

"Section  10.   The  grantee  shall  pay  to  the  city  the 
sura  of  two  hu      t  .ousond  dollars  ($200,000)  as  the  pur- 
chase prise  of  the  franchise  hereby  granted*   If,  at  any 
tiai  after  the  payment  of  said  3um,  it  shall  be  adjudged 
thr.t  said  franchise  did  not  become  effective  or  was  or  is 
Invclld,  o*  if  the  -ran tee.  shall,  at  wxy:   tJLaeA  bo  prevented 
by  the  citj-  or  by  Ju^i-ic-nt  procured  by  any  other  person 
"ISt&ia.  exercisi.:'  the  sa£«e  for  soar  reason  other  than  nnn- 
cq;.i;.>llance  Wo.bh.Tts  terras  by  the  ^runtee  or  .if  a  c.ertlxicate 
of  ci,ivi.;henco  aiio  ne'ce'ssl'ty  to  exercise  "the  so.iie  ~b"e  reruseci 
by  t'^e  railroad  i'wi.  legion  c  I  California,  then  said  sum  of 
two  hunored  thousana  aollnrs  (^200,000)  shall  be  .forthwith1  ~ 
repaid  by  the  city  to  the  grantee. 

I  direct  your  attention  to  the  underscored  portion  of  the 
above  mentioned  section.     is  language,  in  my  opinion,  does  not 
prevent  the  City  from  engaging  in  the  distribution  of  power,  nor 
does  It  entitle  the  Company  to  a  refund  of  the  amount  paid  for  the 
franchise  should  the  Cltj  proceed  to  build  Its  own  system  to  dis» 
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tribute  either  of  the  utilities  mentioned  . 

The  fact  that  the  City  might  build  its  own  system  without 
acquiring  the  Company's  system  would  not  prevent  the  Company  from 

tinning  Its  operations.       True,   the  (  have  to  suffer 

competition,   but  the  fact  that   the  City  would  be  its   competitor 
woLild  not  prevent  It  froia  doln..,  business,   if  it  could  obtain   tfcfl 
bus .u ess. 

Tills  doctrine  has  ,;.pheld  by  the  Supreme  Court  of  the 

United  states.        See  >:J%.  £  v.  CXI  ,   2£0  J.S. 

452,   57  Law  hd.   91* ,   in  which  the  Court  said:  ~~ 

*It  is  argue.-  provision,    coupled  with  the 

duty  imposed  on  the  gshftmtag  body  to  flat  waken  rates  annually, 
and  the  corresponding  duty  of   the  water  company  to  ocxiply  with 
the  regulations,  both  under  aevere  penalties   (art,  14,   Gees. 
1,   2,  act  of  Siareh  7,   1861,   Sees.   1,   7,  0),  imports  a  contract 
t  At   the  priv&te    person  or  corporation  constructing,  works  as 
invited  shall  not  be  subjecb  to   •CBjpetlfcJLoz!  froffl  the  public 
source.        Otherwise,   it. is  pointed  out,    the  same  body  will  be 
called  upon  to  re(u-iate  the  pla.'utlff '  s   charges  and  to  endeavor 
to  -,jike  a   success  of  the  city  works.  rthermore,  the   plah  - 

tiff  is   forbidden  by  other  provisions  to  divert  Its  property 
to  ct  -3cs,   and,   again,  will  be  called  on  to  pay  taxes   to 

help  its  rival  to  succeed.       Thus,   it  is  said,   the  city  pro- 
poses to  cestroy  the  plaintiffs  property,   contrary  fee    the 
14th  Amendment  of   t'ne  Constitution  of   the  United  states. 

"But  if,  when  the  plaintiff  built,    the  C  :       titution  of 
t  e   state  authorised  cities   to  build  waterworks  as  well  after 
works  had  been  built  t-  ere  by  private  persons  as  before,    the 
plaintiff  took  the   risk  of  what  might   happen.       An  appeal  to 
the  14th  Amcadrtent  to  protect  property  fron  a  congenital  de- 
fect a&ist  be  v^.in.       It  is   Impossible  not  to  feel  the   force  of 
the  plaintiff's  argument  as  a  reason  for  Interpreting  the 
Constitution  so  as  to  avoid  the  result,   if  it  might  be,  but 
it  copies   too  late.  ere  is  no  ^re tense  t;^t  there  is  any 

pr«#*  promise  to  private  adventurers   that  they  shall  not 
encounter  subsequent  municipal   coi.potitioi  .  do  not  find 

any  language   that  even  encourages  that  hope,   and  the  principles 
established  in  this   class  of  cases  forblu  us   to   resort  to  the 
fiction  fnat  a  promise  is  ixaplio   . 

"The  constitutional  possibility  Ox    such  a  ruinous  compe- 
tition is  recognised  in  the   cases,  hb9   is  held  not  sufficient 
to   Justify  the  implication  of  a  cor- tract.        (Citing  cases.) 
So  strictly  are  private  persons  co.f ined  tu   the  letter  of  their 
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express  grant  that  a  contract  by  a  city  not  to  grant  to  any 
person  or  corporation  the  same  privileges   tfeat  it  had  given 
to   the  plaintiff  was  held  not   to  precluce   the  city  itself 
from  bull*,  i  ir,  waterworks  of  its  own,        (Citing  cases.) 
As  there  is  no  contract,    the  plaintiff  stands  legally  in  the 
same  position  as   if  the  Constitution  had  given  express  warn- 
ing of  what  the  city  might  do.        It  is   left  to  depend  upon 
the  sense  of  justice  that  the  city  asay  snow. 

"Decree  affirmed.* 

A  wore  recent  case   is  TgWgSSLJr.  K'..-U.  Cv.   v.   T.V.A. 
decided  by  the  Supreme  Court  of   the  United   states  on  January  50th 
of   the  present  )<*•*»   and    reported  in  306  U.S.  118.        In  this  case 
tltt    I   .  rent  Court  followed  ths   rule  lah  ,vIo-.ic   case 

cited ,        d  saidi 

"The  appellants  at<  franchise  to   be  a 

public  utility  corporation  I  function  as  such,   with 

Incidental  powers,   is  a  species  of  property  which  Is  di- 
rectly taken  or  injured  b  ity'a  competition. 
They  further  urge   that,   though  non-exclusive,    the  local 
franchises  or  easer.ents,  which  grant  then  the  privilege 
to   serve  within  given  municipal  subdivisions,   an*,    fee  oc- 
cupy streets  and  public  places,  are  also  property  which 
the  Authority  is  destroying  by  its   c ...  petltioj  .        Sine* 
what  is   being  done  is   justified  by  reference  to   the   Ten- 
nessee Valley  Authority   Act,   they  say  they  have  standing 
to   challenge   its  constitutionality. 

"The  vice  of  the  position  Is  that  neither  their 
charters  nor  their  local  franchises  Involve  the  grant  of 
a  monopoly  or  reader  co  petition   illegal.       The  franchise 
to  exist  as  a  corporation,   load  to   function  as  a  public 
utility,   in  the  absence  of  a   specific  charter  contract  on 
the   subject,   creates  no  right  to  be  free  of  corps tition, 
and  affords  the   corporation  no  legal  cause  of  co-^pl&int 
by  reason  of  the  state* s  subsequently  authorising  another 
to  enter  and  operate  In  the   same  field.       The  local  fran- 

-aes   ,   while  having  elements  of  property,    confer  no 
c  ntractual  or  property  right  to  be  free  of  competition 
either  frotn  individuals,  other  public  utility  corporations, 
or  the  state  or  municipality  granting   the  franchise.  e 

grantor  may  produce  itself  I  tract  froi,.  initiating  or 

permitting  such  co  petition,  but  no  such  contractual  obliga- 
tion is  here  asserted." 
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In  view  of  the  foregoing  I  have  no  hesitancy  In  saying 
that,  in  jay  opinion,  the  our.  struct  ion  bj  t  e  City  of  a  competl 
system  without  acquiring  the  systems         .np&ny  will  not  entitle 
the  Company  to  a  refund  of  the  amount  paid  for  the  franchise. 
Jiowever,  to  avoid  any  question  in  t     ,ter  the  company  has  sent 
to  me  two  communications,  one  dealing  with  each  requested  franchise. 
These  coiisounieationa  speak  for  themselves  and  I  herewith  enclose 
them. 

99  briefly  state  their  con  tents  -  the  Company  agrees  that 
t  -G  cv  o  true  t  ion  by  the  City  of  a  competing  system  will  not  entitle 
the  Company  to  a  refund  of  any  ar.ount  paid  for  the  franchises.  In 
addition  to  those  letters,  the  Company  will  agree  to  Insert  in  its 
acceptance  of  the  :ra  c'-'ise,  if  they  are  granted,  m  stipula- 
tion. 

erefore,  if  your  hoard  is  satisfied  with  the  other  con- 
ditions of  ths  »     Mil  I  believe  that  the  City  is  secure  in  the 
fact  that  no  refund  will  have  to  be  wade  should  the  City  embark 
upon  the  distribution  of  either  power  cr  gas  without  purchasing 
the  properties  of  tbe  Company, 

re  are  two  ot     attera  whir     osire  to  call  to 
your  attention, 

1*   Uhy  could  not  the  stipulation  mentioned  in  the 
Company1  s  letter  now  be  induced  in  the  franchise  on  hnanee? 

dm   suggestion  been  :uade  in  time  it  might  have 
been   done.   However,  I  direct  your  attention  to  the  fact  that  the 
respective       oes  were  ..-assed  for  sec.ii  r*i     on  goptember 
11th  anfi  are  now  before  yoxir  Board  for  final  passage.      ii-ect 
your  attention  to  lectio-..  15  .    t  Charter,  arid  especially  to  the 
last  sentence  thereof! 

"Section  15.   All  ore! eukd oes,  alter-  final  passage  or 
upon  their  becoming  ei/ective  suaj.1  ta  Li,  led  by  the 

clerk  of  the  beard  and  recorded  in  a  book  kept  for  tl^&t  pur- 
pose, and  resolutions  i    .eh  shall  oe  certified  and  recorded 
in  like  manner.   Except  in  case  of  an  »jatrg»n*y  measure  passed 
end  not  previously  published,  and  except  as  ot  erwise  specified 
in  this  charter,  publication  of  orcinances  and  resolutions  In 
full  shall  not  he  required  after  final  passage.     tice 
that  an  ordinance  or  resolution  has  passed  or  beooae  final 
shall  be  published  once  within  five  days  of  such  final  passage. 
To  amend  an  ordinance  which  has  proceeded  to  a  e cone.  r< 
shall  require  publication  of  the \-rc"lnan'ce  as  amenoe'e  "a:,d~ 
pi'oceedlnf;  'he  novo," 
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»r«  is   grave  doubt  .  3  of  the  attorneys  for  the 

l>B.nj  as   to  tfel     waning  of  the  words  "and  proceeding  de  novo". 
If  these  words  i.-ean  that  an  amendment  to    the".  Laces  would  necess- 

itate  them  balng  again  referred  to  committee  asA  be  looked  upon  as 
KB*  introduction  of  the  ordinance  as  arue.uied,  ninety  days  fro.r.  the 
present  time  would  have  to   elapse  before  it  could  be  finally  passed 
and  the  effective  date  of   the  ordinance  would  be  poetpor.ee  until 
sixty  days  after  final  paaaage*        This   extension  of  time  night 
postpone  the  effective  date  beyond  the  present  fiscal  ye^r.  "     Those 
are  all  matters  for  the  eensideratian   of  your  Bean 

£.        k%  the   time  the   as*  ...es  under  <„  iscussion  were 

passed  for  second  reading,      pi       mce  lio,  276  prescribing   the  procedure 
for  the   .  in,,  of  fpanahlaet  hud  not  betcai  final*  t  attorney* 

for   the  Coiripany  have  requosteu  that  the  pendh  s  -rdi-iances  be  again 
passed  for  Seeond  reading  and  be  finally  passed  at  the  expiration 
of  the    usual  ten  days    th. .■r*<aX'ter,        I  so  re c 

C023Eunicat  ons   tWB  the  Company  are  herewith  transmitted. 

Sincerely, 


CVS       '.-.     -  .  -  . 


To  the   - 

Board  of  Supervisors. 


#1 


3084 


December  12,  1959, 


SUBJECT:   In  Re,  Acceptance  of  Bids  where 
Bidding  Cheek  does  not  comply 
with  Specifications  contained  in 
Proposals. 

£ear  Sir: 

A  few  days  Ago  y&u  ciscusseu  with  me  the  matter  of  the 
acceptance  or  reject  on  of  bi&B  where  the  bidder  failed  to  comply 
with  the  exact  conditions  set  forth  in  the  proposals  v/Lertin  you 
c-  lice  for  bids  on  various  articles  ane  coimsodities.   In  aoiae  cases 

check  submitted  was  a  few  dollars  a^ort  of  the  amount  required 
and  In  other  cases  it  was  far  below  the  amount  required. 

You  ask  tv.o  questions  -  hirst,  "ay  you  reject  bios  where 
the  check  does  not  comply  with  the  condition!  cc  •••taineu  in  the  pro- 
posalsj  end  Second,  Is  it  obligatory  upon  you  to  reject  such  bids, 

OPIffK  . 


In  answer  to  your  first  question  please  be  advised  that 
where  an  invitation  for  bids  requires  each  bid  to  be  accompanied  by  a 
deposit,  a  bid  may  be  rejected  where  it  is  not  so  accompanic  . 
(See,  Annotated  Gases,  1. i:   ,  at  page  427.) 

I  have  no  hesitancy  in  aayin.,  that  If  It  is  your  desire  to 
reject  a  bid  for  the  reason  that  the  required  blv     check  did  not 
accompany  the  bid,  you  u&y   do  so. 

She  answer  to  your  second  question  must  be  in  the  negative 
and  I  base  ay  opinion,  not  only  upon  tl>e  cecisiens  of  t  e  Bu  treat* 
Court  of  the  State  of  California,  but  also  upon  decisions  from  other 
jurisdictions  wi      -lc.  that  L.      ier  of  a  b:      check  Is  for 

pretest ion  of  the  city  and  if  the  contract  is  entered  into  a 
taxpayer  cannot  question  the  award  of  (she  contract  where      po  or 
performance  bond  ac     .riles  tlie  contract.   This  .  ntter  was  decided 
In  the  case  of  CAbY  vs~.  CIX i     x    .:/.;,  .  -      ^I.u,  et  al,  153  Cal.  24, 
where  the  Court  salo: 

"The  sec cs4  contention  of  appellant  that  the  bid  of  the 
power  company  was  not  accompanied  by  a  certified  check  to 
the  amount  of  ten  ycr  cent  of  toe  bid  is  equally  untenable. 
In  the  first  place,  it  woulc  be  difficult  under  the  circum- 
stances of  this  bid  for  the  company  to  have  detenuined  with 
exactness  what  would  have  amounted  to  ten  per  cent  and  a 
court  would  be  reluctant  in  such  a  case  where  a  bona  fide  bio 
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was  presented  to  overthrow  it  upon  such  narrow  ground. 
But,  of  more  co-sequence  still,  Is  this  considerate^ :   the 
re  qui  reason  t  that  a  certified  dheck  for  ten  per  cent  of  the 
aiaount  shall  accompany  the  hid  is  one  wholly  for  the  benefit 
of  the  city  to  avoid  possible  loss  in  the  event  that  the 
successful  bidoer  should  refuse  to  enter  into  the  contract, 
thus,  perhaps,  entailing  the  necessity  of  re-advertisin  . 
it  is  conceivable  that  a  taxpayer  might  have  a  grievance 
which  would  be  heard  in  court  to  prevent  the  consideration 
by  the  officials  of  such  a  bid  not  so  accompanied  by  the 
ten-per-cent  certified  check,  but  that  grievance  is  certainly 
at  an  &nci   when  the  bidder,  in  good  faith,  and  unuer  an  approved 
bond,  has  entered  into  the  contract*   Such  is  the  condition 
here*     p  purpose  of  the  requirement  was  at  an  end  when  the 
contract  was  entered  into,  and  as  this  proceeding  is  brought 
after  that  fact  and  to  avoid  the  very  contract,  the  appellant 
is  without  standing  upon  this  proposition*" 

See  also  TO      .,.■..■,  ;■:  '   v.;.  .-.  ,  [CQL  DIST** 

154  Fac.  804,  in  which  case  the  "supreme  Court  of  Utah  said: 

"Complete  Laws  of  1U07,  providing  that  the  board  of 
education  shall  require  a  certified  check  of  not  less  than 
5  per  cent,  cf  the  bid  to  accompany  each  bid  to  build  a 
schoolhouse,  to  be  forfeited  if  the  bidder  fails  to  enter 
into  the  contract  and  furnish  bond,  has  no  application  after 
the  contract  lias  been  entered  into  and  a  bono  furnished. " 

ore  is  one  other  natter  tc  which  I  nay  direct  your 
attention  although  I  do  not  know  whether  it  was  under  consideration 
in  our  recent  discussion.     it  ;  setter  is  -  Will  a  cashier* s  check 
take  the  place  of  the  certified  clieck  of  the  bidder? 

In  this  regard  I  direct  your  jittention  to  the  case  of 

h0k.;,<  :a,  et  al  vs.  TJ -  I  .    YORK  et  al.  81  Atl.  1116,  where 

tne  ouprene'  Court  of  Hew  Jersey  seldt 

"The  first  ground  is  not  well  taken*   Although 
Roscitt  did  not  oep >sit  a  certified  check  as  the  term  is 

onerally  understood,  he  did  deposit  a  cashier's  cheek  upon 
a  bank  of  unlmpeached  standing  for  solvency,  to  the  order 
of  tiie  town,  and  with  his  own  signature  on   the  back.   This 
made  him  an  enoorser.  *  i  Consequently  the  town  ).xad  the 

bank* s  own  promise  to  pay,  indorsed  by  Roscitt,  and  was  at 
least  in  as  advantageous  a  peeition  to  enforce  compliance 
with  the  bid  as  if  the  cheek  had  been  signed  by  Roscitt  and 
certified  by  the  bank  at  his  request;  botn  being  then  liable 
thereon*  *  •  »  *  Triers  was  no  substantial  distinction  between 
the  cashier's  check  so  indorsed,  and  a  certifier      ,      jT 
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the  purpose  of   qualifying  Koscitt  as  a  bidder.  e   check 

was  made  to    the  order  of    the   town,   instead  of  the  town 
treasurer,    as  required  in  the  advertise,  l*i   .;     hut   the  require- 
ment was  manifestly  for  the   benefit  of  the  town,  and  the 
treasurer's  authority  to   collect   such  a  check  is  unquestionable." 

You  are   tiircToi  ised  that,    in  Bty  opinion,  wlille  you 

mayn  reject  such  bids  as  iiave  not   complied  with" your  specifications 
re  U;e   inftlUf&iQg  of  bid  checks  with  all  bids,   it   is  not 

absolutely  necessary   fc©  do  so;      and  if   these  bidder!   are  willing 
to  enter  into  a  ct;  tract  with  you  in  stocordanoft  -with  the  terms  of 

Ir   bids,   you  are  authorized  to  award  the  bid  to   the  to 

execute   the  necessary  contract  provided  t>©    bidder   fumiahoi   t 

.ired  secutlry  to   carry  out  the  terms  Lract. 

In  view  of    the    foregoing  you  are  also  advised  that   if  you 
deeiu  It   advisable   to  permit  a  person  who, inadvertently,   in  submitting 
his   bidding   chock  has  faile  It*   it  in  the    required  araount,    to 

finish  a  new  check  or  an  additional  a  in  an  amount  sufficient 

to  up  the    ai.iount   required  by  your  proposals,   you  raay  do  so* 

Very  truly  yours. 


CITY  AT? 


To  the  - 

Purchaser  of  Supplies. 

Copy  to  - 
Super  in tendent , 
una  Honda  Home, 
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Doooribor  15,  1939. 


3rt©JBGTi  Jitney  us  Insurance  Policies. 


.is  office  la  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

Uan  t    >lice  Cassias ion  e  '  jitney  buses 

to  obtain  liability  insurance  policies  «     -'ill  bo  effective  wliile 
such  jitney  bus  operators  are  opera..      ;lr  automobiles  as  carriers 
of  passeniaors  for  hire  at  tines  ot!:er  than  dvrJ  nation? 

Section  1089  of     oil  Lot  -ode  of  the  City  and       of 

tn  -rane-loco  (Municipal  xio)  provides  t::at  jit     '.is  operators 

i  friths?  a  bon&  or  a  liability  insurance  policy  covering 
persons  a    uoporty,  in  order  to  protect  t    i  ieral     c  in  t 
event  of  *o;JLlrrence  on  t     ut  of  such  operators.       -st  iart 
of  this  socti  that  ia  ftbi  event  of  the  ins       cy  of 

any  bond,  the  rolice  COBsaissio-  bus  operator  to 

furnish  a  a       is  nay  be  "approved  by  the  oliee  Cos^dssion." 

Th&   second  part  of  Section  1.  at  a  policy  of  in- 

surance iaay      I  '.ahed  by  any  I     h^ed  ins  •.  ranee  m  .  that 

such  policy  of  Insurance  sliall  cover  d   -   *tro  oration  of 

said  'jitne     '  ♦  It   will  be  noted  that  the  1*     a  as  used  in  tlva 
oec     ort  of  Section  1089  deals  only  frith  insurarieo  during  t     ora- 
tion of  the  velilele  as  a  does  no*  t&ho  Into  account 
operation  aside  from  actual  jitney  bus  operation. 

In  t:,e  recent  case  of 
:..;.;,  S3    .  •  25,  the  ourt  held  that  Jitnfry  bus  operation  in- 
jplpa  from  I       o  of  a  jit;.:    m    a  orator  to  a  particular 
route,  i         testy  bus  operation,  to  bo  so  &      ^ed,  need  not 
of  tried  to  actual  route  service. 

if 
xaust  be  conceded  tbat/Seet    L089  of  t         ode, 
ov  a  shnUor  ordinance,  did  oat  er.ist,  the  operator  of  a  Jitney  bus 
id  not  be  c     led  to  furnish  any  kind  of  insurance  to  t       .-al 
lie.  Thus,  wo  find  a  ah        -re  the  operator  of  a        us 
need         thing  except  follot?  th*  roq aireiaenta  of  tie  ordinance; 

omission  c     add  any  requirements  to  the  ordi- 
nance, since  m  b   oard  is  owor  to  do  so  by  ordinance  or 
charter.  Poreovor,  if  '  t  did  y  express  authorization, 
it  would  be  acting  as  a  legislative  body. 
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is  can  .ot  be  done  si  :ce  t-je  oard  of  rupervisors  is  tlio 
only  1    -ative  ity  a  i*  -an  .i  raiiei:ice>»      or- 

more,  the  general    Lie  wo  3        jctod     low  of  tko  decision 
of  8KISH  v.         A  H€5       MII3D:       3  case,  except  in 
cases     I  &  .jitney  bus  operator  ce&soa  t a     ;ion  as  such  a: id  con- 
verts his  autoooblle  into  an  unlicensed  taxicab  or  linouaine*    Is 
would  be  unlawful  and  Xn  violation  of     v   sections  of  the  olice 
!•• 

It  a£.ght  be  noted  also  tlsat  in  the  case  of         eles 
_v  ar  noro  latitude  and  has 

>»er  to  exact  nicies  or    ..us  satisfactory  to  it» 

:o   section  1080 ,  olice  Code). 

In  view  of  the  for     %  of  the  c      \  .at  tteft 

ice  Ccranlssion  eannot         raters  of  jit:  -    .oes  to  obtain 
ability  insure,  c   olieies  which  will  3.©  such 

jitney  bus  operators  are  opera  t.\     ,-ir  autonoblles  as  carriers 
of  passengers  for  Mre  at  tiues  other  theaa  dtv-lng  jitney  bus  opera- 
tion* 

v..ir3  very  truly, 


CM  A2T0KHS3T 

OEauission 
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December  21   1959. 

BUBJECTt   Construction  of  Entrance  to  Clinic 

at  680  Howard  Street  on  Private  Property. 

Dear  Sir: 

I  have  your  letter  of  this  date  wherein  you  ask 
whether  it  will  be  leral  for  the  City  to  expend  approximately 
hp1600.00  in  the  construction  of  an  entrance  to  the  clinic  main- 
tained by  the  Department  of  Public  Health  at  Re.  680  Howard 
Street,  the  entrance  to  be  a  rear  entrance  into  the  clinic  run- 
ning from  Hunt  Street. 

OPINION 

Ordinarily,  of  course,  public  funds  should  not  be 
used  for  the  improvement  of  private  property  but  in  the  instant 
case  it  appears  from  your  letter  that  in  order  to  enable  the 
City  to  utilize  the  premises  at  680  Howard  Street  as  a  clinic 
it  is  necessary  to  construct  this  rear  entrance.   I  believe  that 
the  question  as  to  whether  or  not  the  construction  of  the  rear 
entrance  will  be  of  any  benefit  to  the  property  is  beside  the 
point,  and  the  only  question  to  be  determined  is  will  the  con- 
struction of  the  rear  entrance  be  of  benefit  to  the  City. 

If  it  Is  there  is  no  objection  to  cons true ting  it 
out  of  public  funds,  for  the  reason  the  City  has  a  perfect  right 
to  lease  property  for  the  purpose  of  maintaining  a  clinic  for  the 
treatment  of  those  who  may  attend  itf  and  if  an  additional  entrance 
is  necessary  the  City  would  have  the  same  right  to  construct  the 
entrance  as  it  would  to  put  in  partitions  or  any  other  Incidental 
improvement  to  the  property  which  it  desires  to  occupy. 

I  call  your  attention,  however,  to  the  fact  that  it 
appears  that  the  City  has  no  lease  to  the  property  at  680  Howard 
Street,  which  it  desires  to  occupy  as  a  clinic,  nor  has  it  any 
permission  to  utilize  any  space  for  the  rear  entrance  which  the 
City  desires  to  construct. 

In   view  of  these  facts  I  believe  that  the  City 
should  first  obtain  a  lease  for  the  pre  isos  in  which  it  desires 
to  maintain  the  clinic  and  at  the  same  time  obtain  permission  to 
maintain  the  rear  entrance;  the  latter  permission,  of  course,  to 
run  concurrently  with  the  term  of  the  lease. 

You  are  so  advised, 

Respectfully  submitted. 


Director  of  Property  CITY  ATTORNEY 
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Deoember  26,  1939 • 

SUBJECT:  Milk  Contract  -  Price  Fixing  under 
"Milk  Stabilization  Act". 

Dear  sir: 

Some  time  in  August  last,  you  informed  this  office 
that  the  City  and  County  of  San  Francisco  had  entered  into  a  con- 
tract with  the  Pacific  Coast  Dairy  Company  £©r  the  purchase  of  milk 
of  an  estimated  quantity  of  30,000  gallons  at  13  cents  per  gallon* 

You  then  stated  that  the  Director  of  Agriculture 
had  issued  General  Order  Ho.  61,  wherein  said  Director  had,  pursuant 
to  the  so-called  "Milk  Stabilization  Act"  of  1937,  fixed  the  price 
of  fluid  milk,  delivered  in  wholesale  quantities,  at  31-|-  cents  per 
gallon  for  all  milk  not  used  for  charitable  and  relief  purposes. 

Tills  office  then  immediately  arranged  a  conference 
with  Mr.  Augustine,  Deputy  Attorney  General,  and  officials  and 
representatives  of  the  Department  of  Agriculture  lor  the  purpose 
of  arriving  at  a  solution  of  the  problem  thus  presented. 

Mr.  McCarthy  of  the  Pacific  Coast  Dairy  Company, 
at  all  times  has  expressed  his  willingness  to  comply  with  the 
terms  of  said  contract,  but  stated  that  he  had  been  informed  by 
the  State  Department  of  Agriculture  that  he  would  be  guilty  of  a 
misdemeanor  for  each  and  every  sale  of  a  gallon  of  milk  sold  at  less 
than  31-g-  cents  per  gallon,  thus  making  it  impossible  for  him  to 
comply  with  the  full  terms  and  conditions  of  his  contract. 

The  conference  resulted  in  the  State  Department  of 
Agriculture  expressing  its  desire  to  fully  cooperate  with  the  said 
problem  created,  and  asked  the  Controller  to  prepare  a  break-down 
showing  the  place  where,  and  the  purpose  for  which,  milk  was  being 
distributed  by  the  City  and  County  of  San  Francisco. 

Tills  break-down  of  the  contract  was  subsequently 
furnished  by  the  Controller's  office  to  the  State  Department  of 
Agriculture  and  1  understand  the  same  lias  been  agreed  to  by  the 
Department  of  Agriculture. 

You  now  ask  for  our  opinion  as  to  whether  the 
contract  fixing  price  of  18  cents  per  gallon  controls  and  takes 
precedence  over  the  price  as  fixed  by  the  Director  of  Agriculture 
on  July  28,  1939,  under  the  "Milk  Stabilization  Act". 

OPINION 

Specifically  answering  your  question,  we  advise  you 
that  any  law  passed  by  the  State  under  its  police  power  and  in  effect 
at  the  time  any  contract  i3  itade  becomes  a'  part  of  every  contract  and 


-in- 
takes precedence  over  the  terms  of  any  contract  where  there  Is  a 
conflict • 

The  Milk  Stabilization  Act  was  passed  in  1937  and 
pursuant  to  the  terms  and  provisions  thereof,  the  Director  of  the 
State  Agriculture  Department  was  authorized  and  directed  to  hold 
hearings  and  establish  prices  for  the  sale  of  milk  in  retail  and 
wholesale  quantities.  As  heretofore  stated  the  Director  did  so 
on  July  2b,  1939,  and  fixed  the  price  per  gallon  of  all  milk  at 
3l|  cents  per  .vallon. 

The  act,  though,  provides  for  deviation  from  the 
foregoing  price  for  milk  sold  and  distributed  for  "charitable  and 
relief  purposes",  such  as  milk  that  Is  furnished  to  the  Laguna  Honda 

i  <e,  the  iiassler  Health  Farm,  schools  and  about  80>  of  the  milk 
distributed  and  used  by  the  San  Peanoisco  Hospital, 

The  entire  contract  made  between  the  City  and  the 
Pacific  Coast  Dairy  Company  is  not  enforceable,  because  no  person 
can  be  compelled  to  comply  with  the  terms  of  a  contract  which  are 
Im  ossible  of  performance  by  reason  of  law. 

Section  1511  Civil  Code. 

It  is  also  well  settled  that: 

The  law  of  the  land  in  existence  at  the  time  a  contract 
Is  entered  into  forms  a  part  of  the  contract  the  same  as 
if  it  were  expressly  incorporated  therein  and  the  obli- 
gations of  the  contract  are  determined  by  the  law  in  force 
at  the  time  it  is  made. 

See  cases  cited  in  12  Am.  Jur,  page  769, 

Therefore,  when  the  City  made  this  contract  for  the 
purchase  of  milk  for  the  fiscal  year  of  1939-1940  it  knew,  or  should 
have  known,  that  the  power  of  fixing  the  prices  of  fluid  milk  was 
vested  In  the  Director  of  the  State  Af<: riculture  Department,  and 
that  any  contract  made  In  violation  thereof  would  be  unenforceable. 

The  contract  as  made  Is  not  an  illegal  contract 
as  it  was  entered  Into  by  all  parties  In  good  faith,  but  can  be  only 
partially  enforced  because  the  law  Is,  that: 

A  contract  that  is  bad  in  part,  for  violation  of  law, 

but  good  in  part,  and  the  good  part  of  the  contract 

can  be  separated  from  the  bad,  that  which  is  good  can 
be  enforced  in  law, 

JACKSON  v.  SHAV/L,  29  Cal.  267; 

HEDGES  v.  1  KINK,  174  Cal.  552; 

POULTRY  PRODUCERS'  ASSN.  v.  BARLOW,  189  Cal.  278; 

JOY    .;.  CO.  b.  JULIAN  P.  CO.,  208  Cal.  168; 

i  IDELITY  CREDIT  A.  CO.  v.  CROSBY,  90  Cal.  App.  22. 
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•^he  constitutionality  of  the  Milk  Stabilization  Law 
has  been  upheld  by  our  Supreme  Court  in  a  very  lengthy  and  thoroughly 
considered  decision  in  the  case  of  JERSEY  KAIB  KILI  PRODUCTS  CO.  INC. 
et  al.,  v.  BROCK  DIRECTOR  OF  AGRICULTURE,  91  Pac.  Rep.  (2nd)  577.  (Gal.) 

You  are,  therefore,  accordingly  advised  that  the  City 
and  County  of  San  1  *«ncisoo  should  make  application  to  the  State 
Department  of  Agricultiire  for  a  rebate  from  the  price  of  3lJ  cents 
per  gallon,  so  that  the  price  will  be  18  cents  per  rallon  for  all 
milk  purchased  by  the  City  which  Is  distributed  for  relief  or 
charitable  purposes  and  that  the  price  of  5lh   cents  per  gallon  as 
i  i xed  by  the  State  Law  will  supersede  the  provisions  in  the  present 
contract  calling  for  a  price  of  18  cents  per  gallon  for  all  milk 
purchased  and  not  distributed  for  relief  or  charitable  purposes. 

respectfully  submitted, 


CITY  ATTORNEY 
Purchaser  of  Supplies 
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December  2G,  1939 


SUBJECT:  in  Re  Control  of  the  Board  of 
Supervisors  over  Affairs  under 
the  Jurisdiction  of  the  Public 
Utilities  Commission. 

Dear  Slrt 

I  have  your  favor  of  Deoexahep  20  which  you 
propose  to  address  to  controller  Harold  J.  Boyd  relative 
to  the  right  of  the  Board  of  Supervisors  to  control  by 
ordinance  the  actions  of  the  Public  Utilities  Comission. 
The  controller  sends  you  a  copy  of  a  proposed  ordinance 
wherein  and  whereby  if  the  ordinance  is  adopted,,  the 
Board  of  Supervisors  will  assert  certain  eontrol  over  the 
affairs  of  the  Public  ntllitles  Coeval  salon,  especially  in 
ret.  ird  to  compelling  the  San  Francisco  •'' ter  Department  to 
record  monthly  on  its  books  the  current  rates  charged  for 
water  used  or  furnished  to  other  departments  of  the  City 
and  County,  as  well  as  charges  for  rentals  for  hydrant 
service,  and  then  provides  that  if  the  amount  due  for  water 
and  rentals  for  hydrant  service  shall  exceed  the  amount 
which  would  have  been  due  for  taxes  the  difference  shall  be 
paid  to  the  San  Francisco  later  Department  from  the  general 
funds  of  the  City  and  County,  and  if  the  amount  shov/n  to  be  due 
for  taxes  shall  exceed  the  amount  which  would  have  been  due 
for  water  and  rentals  for  hydrant  service  the  amount  shall  be 
paid  by  the  San  Francisco  Water  Department  to  the  General  Fund. 

The  ordinance  also  provides  that  In  submitting 
the  annual  budget  estimates,  the  San  Prnnclsco  Water  Department 
shall  estimate  the  amounts  which  shall  become  due  from  other 
departments  of  the  city  government  to  the  Water  Department  for 
the  ensuing  fiscal  year,  and  further  that  pending  the  determina- 
tion and  verification  of  the  amount  of  taxes  for  the  fiscal 
year  the  amount  of  taxes  to  be  recorded  on  the  books  of  the 
San  ^rancisco  Water  Department  shall  not  be  less  than  the 
amount  charged  for  water  and  rentals  for  hydrant  service. 

OPINION 

On  the  27th  of  September,  1937,  I  had  occasion 
to  advise  the  Board  of  Supervisors  on  a  rather  similar  sub- 
ject, wherein  I  stated  that  the  Board  of  Supervisors  had  no 
control  whatsoever  over  the  operation  of  any  public  utility 
which  was  under  the  jurisdiction  of  the  Public  titilitles 
Commission.   I  still  stand  by  this  opinion  and  believe  that 
your  Commission  has  full  authority  over  the  conduct  of  all 
public  utilities  under  your  jurisdiction.  This  power  is 


. 


-2- 


sustalned  by  section  121  of  the  Charter,  which  provide*: 

"The  nubile  utilities  commission  shall  have  charge  of 
the  construction,  management,  supervision,  maintenance, 
extension,  operation  and  control  of  all  public  uh511t5.es 
and  other  properties  used,  owned,  acquired,  leased  or 
constructed  by  the  city  and  county,  Including  airports, 

You  direct  ray  attention  to  Ordinance  No.  5691  (H.3.) 
enacted  by  the  Board  of  Supervisors  on  February  26,  1950,  This 
ordinance  set  up  a  plan  for  the  administration  of  Spring  Vnlley 
properties,  which  were  on  Barch  3d  of  that  year  taken  over  by 
the  city.  It  prescribed  the  procedure  under  which  the  Board 
of  Public  Works  shall  have  charge,  maintenance  and  control  of 
the  municipally  owned  water  system  and  providing  for  the 
creation  of  a  water  department,  etc.  One  of  the  provisions  of 
the  ordinance  was  to  the  effect  that  a  certain  amount  should  be 
estimated  for  taxes  which  had  theretofore  been  paid  by  the 
Spring  Vslley  ater  Company  on  its  San  ^ranclseo  properties,  and 
provided  for  an  offset  against  that  amount  for  water  furnished 
to  the  several  departments  of  the  municipal  covernment. 

At  that  time  such  an  ordinance  was  necessary  under  the 
then  ex  Is  tin*  charter,  for  the  reason  that  subdivision  8  of 
section  9,  Chapter  1  Article  VI  of  the  then  existln"  shorter  pro- 
vided, MBCttg  other  things,  that  the  Board  of  Public  Works  should 
have  charge  of  the  construction,  maintenance  and  operation  of  any 
and  all  public  utilities  owned  con broiled  or  operated  by  the 
city  and  county  under  such  ordinances  as  might  from  time  to  time 
be  adopted  by  the  Board  of  Supervisors.  It  was  there- fore 
incumbent  upon  the  Board  of  Supervisors  to  adopt  such  an  ordinance 
which  might  regulate  the  control  of  the  San  Francisco  !'ster  De- 
partment under  the  direction  of  the  Board  of  Public  Works.  This 
it  did. 

There  is  contained  in  section  2  of  the  present  charter 
a  provision  that  all  ordinances  in  effect  at  the  time  the  charter 
takes  effect  and  not  Inconsistent  therewith  shall  continue  in 
force  until  amended  or  repealed.  As  section  121  of  the  present 
charter  above  referred  to  places  the  control  of  all  utilities  under 
the  Public  Utilities  Commission,  the  ordinanoe,  In  my  opinion,  is 
inconsistent  with  the  present  charter,  and  when  the  present  charter 
became  effective  the  ordinance  ceased  to  be  effective,  and  therefore 
the  Board  of  Supervisors  cannot  by  ordinance  In  any  way  regulate 
the  conduct  of  any  public  utility  except  in  so  far  as  they  may  have 
concurrent  control  over  rates  to  be  charged  for  that  utility,  and 
to  compel  the  utility  to  observe  all  ordinances  and  regulations 
of  the  Department  of  Public  Works  relative  to  utility  openings, 
structures  and  poles 
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Bsd«Y  the  provisions  of  Section  1,  Article  XIII 
of  the  Const Itutlon  of  the  State  of  California,  property  belonging  to 
the  :  rsited  states,  this  state,  or  to  any  city  and  county,  or  any 
municipality  within  this  state  shall  be  exempt  from  taxation,  exoen.t 
auoh  lands  and  Improvements  thereon  located,  outside  the  county, 
city  and  county  or  municipal  corporation  owning  the  same  as'  were, 
x&xktoKxidtm.   subject  to  taxation  at  the~tima  of  the  acquislfrfen 
of  the  same  by /sV|&  county  or  c.jty  and"  county. 

This  practically  mea  ns  that  lands  or  Improvements  owned 
by  thf   city  and  county  and  lying  within  the  boundaries  thereof  are 
exempt  from  taxation.   Therefore  there  Is  no  particular  reason  why 
any  amount  should  be  set  aside  or  set  up  for  taxes  on  any  property 
owned  by  the  San  Francisco  '^ater  l)epartment  within  the  confines  of 
the  city  and  county. 

I  am  not  unmindful  of  the  provisions  of  Section  64  of  the 
Charter  which  deals  with  the  power  of  the  Controller  over  the 
accounting  forms  of  all  officials  and  departments*  This  section 
places  certain  obligations  upon  the  Controller  as  to  how  the  ac- 
counts shall  be  set  up  and  kept.  This  power  comes  from  the  charter 
direct,  and  cannot  be  augmented  by  ordinance.  The  same  section 
provides  that  the  Public  Utilities  Commission  shall  maintain 
separate  accounts  for  each  utility. 

"Subject  to  the  provisions  of  this  section,  the  public 
utilities  commission  shall  maintain  separate  accounts  for  each 
utility  In  such  manner  as  to  exhibit  exact  and  complete  financial 
results  of  ownership,  management  and  operation;  the  actual  cost 
of  each  utility;  all  coats  of  maintenance,  extension  and  1  provemont; 
all  oper  ting  expenses  of  every  description;  the  general  expenses 
of  the  commissions  and  bureaus  thereof  apportioned  to  each  utility; 
the  amount  paid  or  set  aside  for  depreciation,  Insurance,  interest 
and  sinking  fund;  and  estimates  of  the  amount  of  taxes  that  would 
be  chargeable  against  such  property  and  the  revenue  thereof  if 
privately  owned  and  operated.  All  accounts  shall  be  maintained 
in  accordance  with  forms  and  r  equlrements  of  the  state  railroad 
commission  for  public  utilities  engaged  in  like  character  of  ser- 
vice, In  so  far  as  these  shall  be  applicable  to  publicly  owned  and 
oper  ted  utilities •" 

There  Is  nothing  in  the  section  which  gives  to  the 
Controller,  or  to  the  utilities  Commission  or  to  the  Board  of 
Supervisors  the  right  to  charge  any  of  these  expenses  (including 
taxes)  back  to  the  utilities,  and  the  provisions  of  the  section 


are  merely  for  the  information  of  our  fiscal  officers  and  of  the  public 
generally,  and  this  section  cannot  be  made  the  basis  of  any  appropria- 
tion ordinance* 

You  are  so  advised • 

Sincerely, 


CITY  ATTORNEY 


To  the  Manager  of  utilities 
cc  Controller 
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omber  27,  1939, 


SU1  :     In  he, 

to  e  an  !        . 


hear  sirai 

I  have  your  letter  under  *-ato  of  i.cteber  31,  1&3£, 
where  li  e  m»  that  your  CorM.iaelon  ordered  tie    •'-•»• 

of  Joseph  £.•      Lase.  en  eligible  laherer,  wwofrt  fW 

f   ell^lblea  taeaaues  of   physical  tLisabilit;,  whereupon 

s»lu  rlusa*  was  re?  froa   the  said  list 

a  ell^ibllit;?  cancelled,  n  after,  to-wit,  on 

uetcber  2&th,  your  Cocuaiaalon  liad  before  it  the   request  of 
r.    I  l\x®&  that   the  previous  action  •  Ccmrdaalon  be  re- 

now  ask  what  your  ;;>owors  ere  in  the 
premises  bo  reinstate  as    6     »  m  ell 

which  Vi.  \riou8l3r 


!:.:•- 


•    «  attention  to  ;.ule  41  ef  your 
Ion  &n£  you  quote  the  relieving  pew 

•'When  the  CeaaAeeU  Lei 

on  any  original  case,   ouch  ruling  tvill  not  be  re- 

tslderae'  unltac  within  thirty  days  after   such 
r\  p  Coaamiaslon  shall  e  en  sent  to  reopen  the 

case.* 


It  weuli  appear  to  me  that  uruier  I  iff 

the  rule  of  your  la  elan  which  yea  a  ver 

te  re  cr  your  action  in  taking  t  articular  eligible 

off  the  eligible  11      .        I  base  sty  opinion  m   t  oae  facts* 

1.  .vision   (a),  Seetlen   19  ef   the  Charter 
reada  as  follows! 

eatle*     .    .  1    h   er4   of  auperwiaors  and  each 
board  a  bed  to  the  say  or,  or  r* 

,-.c  pr  lit  charter,  shall  rave  powers  an«.» 

ties  as  follow »| 

B(a)  tserihe  rwaaonebl  lee  a  tlor^a 

not  1.         (latent  wi   h.  r  the  ct  of  ita 

affairs,  t    l   Vb.i  tributio;  vforasance  of  Itoi 

'as,   for   the  c  virmaent     t   I  fcs  ofi'cera 

a  a ,  »  «  ** 

ft* 

2,  I  find  a  M  ©cific  power 

to  your  Gosatission  ur«  or  t.  jviai..  ta  kfew 

rter,   to-wit,   section  141,   fans  pertinent  p..  a  of  vtelea 

read  aa  follow at 
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"The   comuission  shall  adopt  rules   to  carry  out 
-o  civil   service  provision*   of  this  carter  and, 
except  as  otherwise  provie.ee   in  t-is  charter,   such  rules 
lU        vera  amplications;   exaiui  nations;    eli^ibilit   ; 
.ration  of   eligible   lists;    certification   of  eli^ibles; 
appointxaents;   promotions;    transfers;   resignations; 
la^-offs  or  reduction  in  force,  "both  permanent  nag 
temporary,    cue    to   lack  of  work  or  funds,   retrenchment, 
or   t        letion  of  work;    the  filling  of   positida,    to   - 
porarv,    seasonal  and  penaanent;    classif icatio    ; 
approval  of  payrolls;   and  such  other  .matters  as  are 
not   in  conflict  with  this   charter." 

In  the  case  of  Mil  .vs.  KoKBYXSfg   cecieed  on 

ce.lber  2'v ,    19§8f   anc  recoroet    in  123  Cal.App.   at  page  458, 
and  in  which  case   your  Commission  was   the  appellant,   the 
strict  Court  of  Appeals  heldj 

"under  Article  Xlil  of   |  m  irancisco   charter, 

relating   to   civil   service,  wb   (        rerlda*   that    i, 
aon&iaa loners  shall     ake  rules   to  (tarry  out   the  purposes 
of    this  article,  sm,  .or   examinations,   appointments, 
p2>onotions  and  removals,  £he  general  control  of  civil 
service  examinations,   incit.  o  making  of  rules   con- 

sidered advisable  by  the    eosttissloisers  for  conducting 
such   examinations,  v/as  vesteu  in  the   civil  service 
Co,  ,   and  the   rules   so  made  within  the   provision  a 

of   the   charter*   and  in  cmsonanee   alt  fundamen tal 

principles   thereof,   are  bl]  a;..,   until  abrogated, 

have  the  same  force  as  provides  of   the  charter." 

True,   tiiis   decision  was  based  on   Section  3  of 
Article  Xlil  of  the  ole   Charter  but,   in  my  opinion,    the   seel. 
of  our  present   ci^arter  which  is  quoted  above  is  far  broaoer 
than  the  section  of   the  ol,  -ter,    and  I   am  of    the  opinion 

t  -at,   unless   the  rule   is   forbidden   by  the  Charter  provision, 
it  comes  within  the  scope  of  your  rule  awaking  power  as  defined 
in  Sections  19  arm  141  of  the  Charter  and  the  rule   is  valid  and 
has   the  same  force  as  a  charter  provision. 

In   the   instant  case   1  can  find  nothing   in  the  Charter 
which  wovLd  prevent  the  adopting  of  a  rule  permitting   the 
rec ".*:  alteration  ot   such  a  matter.  ether  your  ysion 

woulc    have   the  right  to  •  opt  a  rule  which  woulc  grant  par* 

sion   to  reconsider  your  action  taken  on  an  appeal  to  your 
bo  arc   fro:.  <11  —if  If  Oil    or     tner  penalty  imposed,  upon  an  employee 
c  parte:  or  it   hcao,    is  somewhat  coubtful  for   the   reason    that 
stio     154   of   t  a       .arter  provider! 


"Th©  eivil  serv  tom*i**Um  shall  examine 

Into  th©  cao©  and  «ay  require   th©  eppoi?  leer 

to  furnish  a  record  of  th©  haarlng  and  s...  .ulr© 

in  writing  any  atuoitlonel  evidence  it  ceetac  material, 

and  ©ay,   thereupon,  laaks  such  decision  ae  it   i-eesm 
t»  or  or   ceciaion  of  th©  commission  upon 

,m  final  and   s.-.&ll  forthwith  b© 
enforced  by  th©  -or  1 


• 


In  vie^   .r  this  langp&ge  in  Section  154  1  doubt  if 
I  ve  th©  authority    I  vicie  l>y  rule  i  're- 

hearing in  tii©  Lest  itamtioiied  classlfieatlo-  tt«    instant 

ease  not  coding  within  that  cata^or, ,  Lev©  | 

pow©r  and  that   your  rule  is  valid  no  if  you  u©«ire  to  re- 
-aioer  your  action  re  r*   -l^'s 

fr<-  e  ©ligible  li«t  you  may  do  eo. 

Very  trulj  /o-rs, 


To  the   - 

Civil  Service  Co&s&lesion, 


#1 
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Deco.ubor  88,   1039. 


SUBJECT;     hcction  5212 #5,   tabor  .ode,   does  Affoct 
"-ck  Leave  'but  not  Petirenont    'or  of  its 
of  ^eiabers  ©i  olieo  .  oparfcaent  • 

^ar  Pirj 

You  call  :tj  attention  to  JUHMI  hip     ill  Po*   1514   of  the 
last  Legislature  added  a  new  section  to  the  Labor  P-odo, 

bered  3212*5,  rt  *s  follows: 

wXn  tPo  case  of  a  :maber  of  a  police  depurt- 
saent  of  a  city  or  municipality,  ^r  is 

employed  under  civil  service  i^pon  a  regular,  f  till 
tiiae  salary,  tih©  terEr^rinJ^ury*  as  used  in  tPis  divis- 
ion includes  Peart  trouble  and  pneumonia  which  develops 
or  -lanifesta  itself  during  a  period  while  sue:  <©r 

is  in  the  service  of  aueh  department*     The  caapensa- 
tion  tfhieh  is  awarded  for  ouch  heart  trouble  or  pnera- 
i:".a  b  lall  include  full  hospital,   surgical,  uedioal 
troat.iont,  disability  indeed  ty,  and  death  benefits 
as   provided  by  the  ...rovisio  of  of  this  division* 

>;t  oart  treble  or  pneumonia  so  develop- 

ing; or  .sting  itself  si  sail  be  presumed  to  arise 

out  of  a.id  in  t  rae  c£   the  ©Mployucnt  unless 

ore  is  evidence  to  the  contrary;  provided,  however, 
that  t2oe  lase-iber  of  the  police  department  s3jall  luav© 
served  five  pears  or  laore  in  sue  ncity  before  the 

pre  a. '-rapt  ion  ehflwU,  arrive  as  to  the  compensability  of 
heart  trouble  so  developing  or  Ottnifea  itself*" 

I  view  of  the  f  orecolnr  lan^uapje,    you  wis  opinion 

as  to  the  effect  of  tli©  same  "upon  the  provisions  now  cover* 
siclc  leave  allov/ance3  sad  retireijent  benefits  for  pollcoaien  in 
the  service  of  the  uity  and  county  of  Skb  iranclaco* 

0PI1IX 


first  with  the  question  of  sick  leave  allowances, 
find  that  .  rter  of  the  City  ouaty  or      .     Praacisco, 

in  section  <UB  tnereof,  rjake3  provision  for  such  subject  in  the 
foil©..  'asliion: 

m  civil  service  t^araiaittlog^  by  rule  and 
subject  to  t:io  approval  of  the    ;oard  of  supervisors 

ordinance,   s'iail  provide  for  leaves  of  absence 
due  to  illness   or  disability, 


i 


Conformably  to  fefce  av.t  tori         m   ted  b;   t  g  for*  ;  oz\us 

of  the  organic  law,   the  civil  service  aaion  did   pro.  he  a  mlc 

bored  52,  which  waa  approve*  a     oard  of  Supervisors  :.3 

■  set  out  in  t  -•  ci.al    :ode  as    motion  SOI. 

\dicu  Uui  rule  shoves  that   It  particxilarly 
covers  "leaves  of  absence  to  officers  sod  o  oos  due  to  illness 

or  disability'"  •     I  presume  that  to  .natter  you  are  definitely  con- 
■<f  i mil  t  is  the  so-called  "disability  leaver;  as  defined  In  sub- 

section (d)    faction  3,    of  :  lo  32,   In  thia  way: 

* ItTnaronOi  to  disability  caused  by  illness  or 

•jury  arisiur  out  of,  and  in  the  course  of,  anployt  jent !' . 

jction  7  of  hule  52  states  that  absence  of  an  officer  or 
employee  of  the  city  and  county  Craft  duty  because  of  disability  as 
defined  in  the  aforesaid  midsection  (d)  slmll  '  a      ^verned  by  the 
provisions   of  I    9  wa*8  C  nation        ;;  /ranee  ami  Safety  .--ct5' 

of  the  ntate  of  California,   "and  the  allowance  of  benefits  and  loaves 
of  absence  of  said  persona,   in  acco  t  the  provisions  of  said 

Act,  slmll  be  under  the   jurisdiction  of  the  ..otirecient     oard". 

as,  a3  far  as  loave  of  absence  for  disability,   as  defined, 
is  concerned,   Idle   3  ge   of  se«  section  is  applicable  and  does 

affect  of  the  sane  and  the  benefits  therefor  under  the 

jurisdiction  of  .  efclreaant     oard.      *fter  the  leave  of  absence 

wanted,     octiori  10,   of  the  Rule  52,   reposes  in  the 
oliee  De3MriE8SHa&|  tSHf  ealtaa  of  rules  adopted  by  it  and 

roved  by  the   Jivll  :  .trvice  -josauiasloa,   the  reculation  of  the 
leave  of  absence*     "The  effect  of  the  no??  section  is  to  provide  a 

osuuiption  in  the  proof  of  cause  of  disability,  under  tftt  con- 
ditions related  »  section.,   so  that  sue  ;  ability   .ay  become 
a  basis  for  t   B      h   *•   tut     oard   _.ru.dv:.  ■        n  beuefits  enumerated 
in  the  Aorksxen's  Cou;  sensation  Act. 

minc  to  a  consideration  ad?  the  inquiry  as  to  v/hether 

t  Ao  ter~^j  of  the   said    section  5212,5  lias  any  relation  to  retirement 
benefits,   it  uust  be  a:iswered  toe*  they  do  not.     Fhil    .s  because  of 
the  fact  that  the  Charter  in  various  sections,   together  Aith  the 
adoption  of  an  a.  itrative  ordinance,  hfta  ^ovided  a  ccti  lete 

scheme  for  granting  of  retireiaant  and  death  benefits  for  police  offi- 
cers and  their  dependents* 

It  has  on  numerous  occasions  been  decided  in  this  state 
that  a  eit       aaelen  system  is  a  nn-iici.,al  affair  and,  such  being 

e  case,  Q  ral  state  lam,  as  that  under  analysis,  has  no  .  e- 

abilifcy  whatever  to  the  legislation-  ilcipality. 

Tour  see  joestlon  uust  be  answered  in- the  \,ive» 


I 


#1 


Tv  .ill     rove  of  aatm  assistance 

to  you  in  considering  tiio  various  situations  which  afcy  arise  in  your 
brarsch  o,  city  service,   I  am 

ctfully, 


err?  .         j^y 


•anas  L.  •.'.ulgley, 
T.ramn, 

,;os  to  Federation  of 
Stmicipal    sployoes. 


